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Foreword
This current issue of the ITPCM Inter-
national Commentary presents papers 
elaborated by students of the PhD pro-
gramme, “Politics, Human Rights and 
Sustainability” of the Scuola Superiore 
Sant’Anna, which I have been coordinat-
ing since 2010. The papers were initially 
presented during the Research Seminar 
Series, an initiative proposed by Elisa Pi-
ras, Chiara Macchi and Alessandra Russo 
and carried out throughout spring/sum-
mer 2013. I would like to thank these very 
active Phd students for their proposal, 
which was inspired by the same funda-
mental principles promoted by our PhD 
programme, namely the interdisciplinar-
ity and fertile exchange of research per-
spectives. 

The Research Seminar Series aimed – and 
in the best intentions of its proponents 
it will aim - at providing PhD students 
with a forum wherein they can regu-
larly meet and discuss research projects 
that they are working on. As suggested 
in the project proposal, the opportunity 
to discuss on going research with fellow 
students, researchers and professors “is a 
fundamental part of the PhD programme, 
as it can provide PhD students with in-
valuable inputs on their own academic 
work, while allowing them to perfect their 
presentation skills”. 

This initiative helped trigger critical ap-
proaches to research and boosted debate 
among students belonging to the different 
“research areas” of our PhD programme: 
Identity, rights and conflicts in the politi-
cal theory; Conflict and political systems 
in international relations; International 
and European political economy; Insti-
tutions and mechanisms for protecting 
Human rights: outlines of International 
Law; Rights and social capital in the re-
gional development policies; Agrarian 
Law, Environmental Law and Sustain-
able Development of the land. 

All in all there have been eleven meetings 
in the 2013 Research Seminar Series. Ten 
PhD students have had the opportunity 
to present a part of their research and to 
get feedback from a discussant and from 
the audience, in an informal though chal-
lenging intellectual context. In general 
the debates addressed methodological and 

theoretical aspects, as well as research 
contents and presentation/writing skills.

Given the success of this first Series, PhD 
students are even more encouraged to 
adopt a multi-disciplinary approach to 
their own research and, at the same time, 
to share with an informed audience the 
state of progress of their work. The idea 
of a reciprocal learning community, upon 
which the entire Scuola Sant’Anna learn-
ing programme is based, represents, in 
my opinion, an indubitable added value 
in the process leading to the completion of 
their research work. 

For the purpose of a publication, stem-
ming from the contributions produced for 
the Seminar Series, we then collected a 
number of articles, whose fil rouge is con-
stituted by interesting and current mat-
ters such as the promotion of democracy 
and human rights, post-conflict politics 
and development promotion. This collec-
tion of contributions shows once more our 
students’ desire to deal with complex top-
ics beyond and behind a strict disciplin-
ary specialisation. 

The open-mindedness and flexibility of 
these students’ research approaches are 
further nurtured by the different back-
grounds, experiences and origins , which 
they bring to the Scuola. Every year, 
classes are multicultural - comprised 
of students coming from the European 
Union as well as from Africa, South 
America and Asia. While this first edition 
of the Research Seminar Series targeted 
Sant’Anna PhD candidates enrolled in 
the “Politics, Human Rights and Sus-
tainability” programme, our aim is to ex-
pand the initiative within and beyond our 
institution, involving candidates from 
other research areas and from other uni-
versities, in Italy and abroad.

Anna Loretoni

Associate Professor of Political 
Philosophy, Coordinator of the Phd 
Programme in “Politics, Human 
Rights and Sustainability

July 11, 2013
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RESEARCH OUTPUTS 
AS POLICY INPUTS
Addressing Human Rights, Democracy and Development Promotion

Research outputs as policy inputs, these 
words summarise, like in a slogan, 
the spirit and the expectations of the 
‘project’ that unfolds within these 
pages. While following some com-
mon guidelines, a group of PhD 
candidates of the Scuola Superiore 
Sant’Anna who attended the 2013 
Spring Research Seminars Series, ac-
cepted to address, totally or in part 
and in a brief article, the research top-
ic of their choice. 

The result is this collection of write-
ups that in principle share two com-
mon traits. On the one hand they all 
fall within the scope of a supposed 
overarching theme, a broad common 
framework of analysis and interven-
tion that can be conveyed by the for-
mula “human rights, democracy and 
development promotion”. On the other 
hand the authors, while presenting 
their findings, strive to translate the 
outputs of their research in terms of 
policy recommendations, pursuing 
the adoption of a policy-oriented ap-
proach. 

The project in other words reflects 
two main ambitions. Firstly, it aspires 
to be relevant for a supposed common 
set of values, tools, and shared goals, 
which I will discuss later. Secondly, it 
is meant to narrow the bridge between 
research and policy, to link without 
any delay outputs and inputs, to pro-
vide policymakers and stakeholders 
with immediately executable pieces 
of information. Contributions are pre-
sented in the form of nine research 
questions or problems - about whose 
relevance I believe everybody would 
agree - each one of them, once duly 
investigated, leading to major results 
and policy implications.  

Elisa Piras, in her contribution on EU 
democracy promotion, argues that the 
bulk of the European common policy 
and the discourse revolving around 
it, stemming from scholars and practi-
tioners alike, focuses more often on its 
external dimension than on its inter-
nal one.  While pursuing democratic 
goals well beyond the union borders 
she maintains that the EU contradic-
torily disregards or downplays the 
new, still pending, and sometimes 
stringent internal democratic issues 
both at the central and members state 
levels.

Driven by similar considerations Mar-
co Bani looks at the interesting USA 
experience in the field of the so-called 
“digital civics”. As virtual platforms 
for promoting civic engagement and 
good governance of the city - the phe-
nomenon being mainly urban so far - 
they are bound to represent a possible 
solution to overcome or bypass the 
limits of those representative systems 
that lack participation, an issue affect-
ing some contemporary electorates.  
Chances are that the western liberal 
democracies will take the lead in this 
new enterprise, given the preferen-
tial relationship that the digital civics 
presupposes with highly IT environ-
ments and democracy-proficient citi-
zens. Yet, their potential is global.

In its external dimension democracy 
promotion comprises electoral ob-
servation and assistance. In her arti-
cle about Electoral Observation Mis-
sions, Maylis de Verneuil takes stock 
of her extensive experience in the 
field and as an observer, which allows 
her to provide some general insights. 
She reviews the main criticisms that 
EOMs have garnered so far, in terms 

of methodology and backing princi-
ples, and then she discusses possible 
remedies. 

Debating instead the rebuilding of a 
post-conflict state according to sup-
posed liberal democratic lines, Maria-
Sole Continiello takes us to Iraq. She 
discusses the legal background, the 
nature and the evolution of the so-
called transformative occupation that 
occurred there after the military inter-
vention of the coalition of the willing 
in 2003. If an occupier has traditional-
ly been precluded from making sub-
stantial changes to the legal or politi-
cal framework of the state it controls, 
the Iraq experience proves to be quite 
deluding in this respect. Continiello 
then discusses possible ways to up-
date the law of occupation, instead of 
derogating from its traditional legal 
framework. 

Making Iraq his case study as well, 
Ismaeel Dawood introduces us to an 
old, yet still quite misused descriptive 
category, that of human rights defend-
ers. After having cleared up the scope 
of the definition he sets forth the gen-
eral position that the promotion of 
human rights does not correspond 
with an adequate protection nor with 
the training of its advocates. Apart 
from the existing declaration of prin-
ciples and timid practices, defenders 
cannot count on special protection 
regimes under international human 
rights law, which the Iraq case bla-
tantly confirms. 

Shifting the focus from Iraq to Iran, 
Ameneh Dehshiri discusses the rele-
vance of the Internet as a means to ac-
cess information, and whose protec-
tion falls within the scope of article 19 
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of the International Covenant of Civil 
and Political Rights, of which Iran is 
a signatory. After having detailed al-
leged government plans, meant to in-
troduce a National Isolated Internet, 
she then elaborates on the open vio-
lation of international human rights 
law that this would represent.

Pushparajah Nadarajah instead, as a 
researcher in international law, intro-
duces us to a cross-cutting issue - ob-
ligations and accountability of armed 
non-state actors - which is extremely 
relevant to most of the contempo-
rary conflicts going on in the world, 
including Syria. While reviewing a 
consolidated practice and jurispru-
dence, he highlights the crucial role 
played here by the so called ad hoc 
agreements between state and armed 
non-state actors involved in non in-
ternational armed conflicts (NIAC). 
Recent and current trends in interna-
tional law would suggest some sort 
of emerging international legal status 
for armed non-state actors, full of im-
plications, under humanitarian and 
human rights law.  

As to the ‘development’ component 
of the aforementioned overarching 
theme – Human Rights, Democracy 
and Development Promotion - two 
contributions address it more spe-
cifically. In her article, Yakohene Afua 
Boatemaa conducts a punctual gap 
analysis between law provisions and 
actual implementation of the Liberian 
national education policy. Her study 
of the still highly polarised civil soci-
ety was backed by extensive field re-
search, documents review and quali-
tative methods. Adopting a human 
development approach to the issue, 
she elaborates on the role the educa-
tion system played in the deepening 
of the crisis and the role it should 
play, nowadays, in overcoming it. 
While discussing the main challenges 
in the implementation of the current 
education policy she proposes pos-
sible solutions to resource shortages 
and poor planning. 

Finally, in her contribution, Giorgia 
Mei rotates the perspective on de-
velopment issues a few degrees. She 
takes us to Mozambique where she 
spent several months interviewing 
and observing local communities af-

fected by new trends in land exploi-
tation and accumulation. The land 
tenure system introduced by the land 
law of 1997, in principle meant to be 
protective of small farmers’ and col-
lective rights, was a main output of 
the reconciliation process that fol-
lowed the end of the civil war. After 
some 15 years, in a completely new 
scenario, under the push of big cor-
porations and national agricultural 
policies, these same provisions prove 
to be quite unsatisfactory for the safe-
guarding of certain rights.

As already alluded to, after a first 
cursory analysis of the contributions’ 
commonalities, a mutual conceptual 
framework can be easily inferred, 
inter alia quite self-evidently. Most, 
if not all the authors share, although 
sometimes implicitly and in various 
degrees, the human rights paradigm 
in its descriptive and prescriptive 
sense, thus implying a universal affla-
tus. The nature of their investigations 
is interdisciplinary, yet in most cases, 
they deal with or touch upon this set 
of benchmarks as common denomi-
nators and/or as tools for implemen-
tation. This is not the place to engage 
on a discussion about the universal-
ism of human rights but what is more 
significant here is the very presence 
of these authors within these pages. 
Representing various nationalities 
and backgrounds, they are the liv-
ing witnesses of a possibility, that of 
dialogue across cultures and beliefs, 
which are far from being monolithic 
and static. Behind this possibility, 
which is also a method of justification 
in ethics, lies another core value, that 
of human dignity. Development mod-
els, democratic goals, cultural diver-
sity and evolutionary stages can and 
must be discussed, human dignity 
and dialogue cannot be questioned.  
If promotion can sometimes incline 
to paternalism, the respect of human 
dignity and of our interlocutor should 
always set the pace and the limits, in 
our research endeavours as well as in 
our engagement activities.

 

Michele Gonnelli
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The war between the 
Ugandan Army and the LRA 
(Lord’s resistance Army), which 
ravaged Northern Uganda for over 
20 years, was defined by the UN as 
“the worse forgotten humanitarian 
crisis in the world”. Today, the 
International Criminal Court is 
investigating into the massacres of 
civilians perpetrated by the LRA.

“My name is Filda Adoch” is the 
story of an Acholi woman from 
the district of Gulu, and it shows 
the sufferings of the northern 
population. It’s also the story of a 
silent and remarkable resistance.

Canon Prize for the Woman 
Photojournalist of the Year, 2010

All rights and copyrights courtesy of 
Agence VU, www.agencevu.com

Martina Bacigalupo 

was born in 1978 in Genova, 
Italy. After reading literature and 
philosophy in Italy, she studied 
photography at the London College of 
Printing. Since 2010 she is member 
of Agence Vu in Paris.
For the past five years Martina 
has been living in Burundi, East 
Africa, working as a freelance 
photographer on personal projects 
and collaborating with international 
NGOs (Human Rights Watch, 
Amnesty International, Médecins 
Sans Frontières, Handicap 
International) and the United 
Nations.

Martina is currently working on a 
long-term research on indigenous 
people in Central and Southern 
Africa. Her next personal exhibition 
will be at the Walther Collection 
Project Space in New York in 
September 2013.
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This photo essay accompanies from 
top to bottom the present issue of 
the Commentary. The pictures it is 
comprised of are in no way linked 
to the contents of the corresponding 
article, but can be read as a parallel 
story.

*
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Here I am walking near the big Kalatuc tree”“
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PROMOTING DEMOCRACY AbROAD MAY bE A REWARDING POlICY, 
THOuGH IT AlSO APPEARS TO bE HAzARDOuS, AS WEll AS TIME- AND 
RESOuRCES- CONSuMING. AS SuCH, ITS INTERNAl PROMOTION SHOulD 
INSTEAD bE THE PRIORITY fOR THE Eu IN THE fORTHCOMING YEARS, 
GIvEN THE STIll PENDING DEMOCRATIC ISSuES AT uNION AND MEMbERS 
STATE LEVEL.

PhD candidate in Politics, 
Human Rights and Sustainability,

Scuola Superiore Sant’Anna

EU dEmOCRACY 
PROmOTION: 
OVERLOOKINg

by Elisa Piras

THE TARgET?

Introduction

On December 20th of 2011, the Coun-
cil of the European Union, under the 
Polish presidency and with the en-
thusiastic support of the High Rep-
resentative of the union for foreign 
Affairs and Security Policy, Catherine 
Ashton, adopted a Declaration on 
the Establishment of a European En-
dowment for Democracy (EED)1. Ac-
cording to its Statute, the EED is an 
independent private law foundation 
based in Brussels aimed at promot-
ing the European values of freedom 
and democracy. Its mandate is to help 
countries in transition, particularly 
through their civil societies, to devel-
op ‘deep and sustainable democracy’. 

1     Though the EED is still in a trial 
stage, information about its structure and func-
tioning as well as its funding documents can be 
found at http://democracyendowment.eu/.

This article investigates the relation-
ship between two forms of democ-
racy promotion as they are currently 
undertaken by the European Un-
ion across different policy areas and 
through many instruments. The main 
difference between the two is their tar-
get: while one aims at democratizing 
other actors within the international 
system, the other points at increasing 
the quality of governance within the 
EU borders, both at the regional and 
sub-regional level. The main argu-
ment is that there is an almost exclu-
sive focus on external democracy pro-
motion both in scholarly research and 
in Eu practice. The article develops 
as follows. First, it proposes a frame-
work of the basic concepts needed to 
define and analyse Eu policies of de-
mocracy promotion. Then, it briefly 

provides an overview of the main ac-
tivities that the Eu currently devotes 
to democracy promotion directed 
towards external targets and it envis-
ages the main critical aspects that the 
Union should address to promote and 
protect democracy within its borders. 
finally, it tentatively assesses the suc-
cess of EU democracy promotion 
policy and it advances the claim that a 
new, strategic approach is needed and 
that the EU should prioritise internal 
democracy promotion.

Defining EU democracy promotion
Broadly speaking, democracy promo-
tion is a multidimensional concept 
that embraces all “the processes by 
which an external actor intervenes 
to install or assist in the institution 
of democratic government in a target 
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state” (Hobson and Kurki, 2012: 3).  A 
variety of policies correspond with 
this broad definition that promote or 
protect democracy in different con-
texts and through means as diverse 
as military intervention and cultural 
diplomacy.

Whatever it means, democracy pro-
motion is one of the tenets of EU for-
eign policy. This is clearly stated in 
its official documents (TEu, art. 21.1) 
and it is often delivered as a mantra 
by high-profile officials. Moreover, 
scholars have reinforced the image of 
the EU as a democracy promoter by 
producing a rich body of literature 
that includes both explanatory and 
normative research on a variety of 
case studies. These authors have stud-
ied EU policies directed at democracy 
promotion both when they have been 
inscribed in wider projects of institu-
tion-building and when they have af-
fected trade policies, especially under 
the form of conditionalities and aid 
programmes2 (Youngs, 2004).  Also, 
some authors have claimed that the 
activities of the Eu as a democracy 
promoter – within the wider domain 
of its foreign policy activities – reflect 
and project the identity of the EU as a 
democratic polity acting on the inter-
national scene as a normative power 
(Manners, 2002). Some scholars go 
even further, arguing that Eu exter-
nal activities are potentially trans-
formative for international affairs in-
sofar as they attempt to democratize 
the whole international system in the 
long run (Telò, 2006).

2     While institution-building refers to 
democracy assistance in post-conflict contexts 
and normally is undertaken for a limited pe-
riod of time after the occurrence of extraordi-
nary events, aid and trade are normal activities 
for the Union and thus they are dealt with in a 
more systematic way. As a donor, the EU asks 
recipient governments to respect certain stan-
dards in terms of human rights, as well as in 
terms of good governance. Similarly, in trade 
agreements with developing countries, Eu 
partners are required to abide to certain condi-
tions in order to enjoy a favourable treatment. 
The effectiveness of those measures is debated: 
while certain authors claim that they give the 
union some grip over the political develop-
ment in developing countries, other argue that 
they make EU foreign policy incoherent and 
unsustainable, particularly from a normative 
point of view, as they benefit authoritarian gov-
ernments as long as they hide themselves be-
hind pseudo-democratic appearances (verdier 
1996). 

Notwithstanding the attention that 
scholars reserve for Eu democracy 
promotion, at times, the literature 
lacks rigorous analytical categories 
and for this reason it is characterized 
by two remarkable weaknesses (Hob-
son and Kurki, 2012). first, very often 
these authors fail to identify EU ac-
tivities directed at democracy promo-
tion from EU external relations and 
trade policies in general. This means 
that the object of research is difficult 
to identify and therefore scholars 
potentially look at any policy of the 
EU that addresses extra-Union space 
without any possibility of isolating 
the features of democracy promotion 
as a distinct domain among others 
within the broad range of Eu activi-
ties. Second, this attitude leads schol-
ars to focus on the external dimension 
of democracy promotion, neglecting 
the internal dimension. Thus, while 
the EU’s actions as a democracy pro-
moter are assessed, the quality of de-
mocracy within the Union and in the 
member states is hardly, if ever, prob-
lematized.

The two aforementioned flaws do 
not seem to be exclusive to scholarly 
research on democracy promotion. 
On the contrary, it seems that these 
simplistic approaches to democracy 
promotion are shared by Eu officials, 
as well. Regarding the first problem 
considered, the rally cry of democra-
cy promotion as a pillar of EU action 
is recurrent in the rhetoric of many 
decision-makers and representatives 
of the Union as they mention it in a 
number of different contexts, but 
never identify it as a specific policy 
whose policy-makers and implemen-
tation bodies are clearly delineated. 
Insofar as the second problem is con-
sidered, it seems that the reflexive 
dimension of EU democracy promo-
tion is absent from the priority list of 
the Eu.  In fact, high-level figures of 
the Union are reticent to address the 
topic of the alleged democratic deficit 
between EU institutions and EU citi-
zens. This perceived drift resonates in 
the public discourse and it has been 
recently amplified by the discomfort 
provoked by several member states’ 
mutual recriminations for the coer-
cive character of anti-crisis policies 
and for the responsibilities in aggra-
vating the crisis. Moreover, while at 

times within the member states the 
quality of democracy appeared to be 
far from idyllic, the main bodies of the 
Union tended to not notice; they sel-
dom criticise governments showing 
potentially anti-democratic attitudes, 
and even when they do, they normal-
ly use soft tones3.

These weaknesses of EU democracy 
promotion will be the object of discus-
sions in the next sections of the paper. 
To conclude this section with some 
suggestions on overcoming conceptu-
al haziness and lack of attention to the 
internal dimension of researching on 
EU democracy promotion, instead, a 
quick overview of an alternative con-
ceptual framework is presented. This 
framework can be sketched in three 
points.

First, it seems helpful from an analyti-
cal point of view to distinguish the ac-
tivities carried out by the union from 
those undertaken by the member 
states or by other actors (regions, mu-
nicipalities, NGOs, private citizens) 
acting unilaterally or within coopera-
tive groups (e.g. through the Osce). 
The following sections will consider 
only the first category of activities, 
namely EU policies.

Second, democracy promotion (DP) 
embraces activities aimed at democ-
racy promotion (DP1) as well as at 
democracy protection (DP2). Thus, it 
consists of building democratic insti-
tutions where they are absent, and of 
responding to threats of destruction 
or emptying existing democratic in-

3     The debate on the internal democ-
racy promotion of the EU intersects the debates 
on multilevel democracy and the power of the 
Eu to interfere in the internal governance of 
member states. From time to time, the discus-
sion on these points emerges following specific 
events, but it normally disappears from the 
public discourse quickly after the news is no 
longer on the agenda. This was the case in 2004-
2005, when the ephemeral Treaty establishing 
a Constitution for Europe (TCE) was drafted 
and opened for ratification. The adventure of 
the TCE finished after the negative vote in the 
Dutch and French referenda. Similarly, when 
allegedly anti-democratic forces gained access 
to the government of one of the member states, 
the question of the opportunity of EU interfer-
ence in the internal affairs of its members was 
questioned. On one hand, it was touted as a 
needed safeguard of democracy; on the other 
hand, it was denounced as a ‘censure’ of le-
gitimate popular vote. A case in point was the 
‘Haider affair’ in 2000 (leconte 2005).
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stitutions and practices. Its targets are 
often, but not always, states. Regional 
organisations and multilateral inter-
national forums can also be objects of 
democracy promotion.

Third, the kind of activities involved 
in DP1 and DP2 can be pursued by 
democracy promoters through a vari-
ety of instruments: trade agreements, 
diplomacy, development aid and dif-
ferent tactics, namely coercion (C1), 
conditionality (C2), consent (C3) and 
contagion (C4). for the sake of brevity, 
it is impossible to go into detail about 
these aspects in the present article; 
however, these are distinctions well 
rooted in the literature on democracy 
promotion (Schmitter and brouwer, 
1999; burnell, 2008). To summarise, 
these four tactics differ insofar as the 
level of direct involvement in the ter-
ritory of the democratising polity (I) 
and the assertiveness of the measures 
undertaken by the democratisers (A) 
are considered. To clarify, both vari-
ables show very high levels in cases 
ascribable to C1 type and very low in 
C4 type, while they have medium, in-
versely correlated levels in cases that 
approximate as C3 and C4 types.
To conclude, in investigating Eu de-
mocracy promotion scholars need to 
clarify what they are talking about. To 
do so, they need to use clear analyti-
cal categories that do not reproduce 
the biases of conceptual haziness and 
outward-lookingness. A promising 
starting point can be the adoption of 
the framework sketched above.

EU initiatives for external democra-
cy promotion: an overview
Democracy promotion is an aspira-
tion that innerves the action of the Eu 
in the whole range of its external re-
lations, according to EU preeminent 
representatives. However, academic 
observers’ record is mixed and the 
gap between the principles and the 
outcomes of these kind of policies is 
sometimes disappointing.  Further-
more, the choice of the instruments is 
objectionable (Youngs, 2008, Schim-
melfennig, 2011).

besides Eu officials’ claims, democ-
racy promotion is not so ubiquitous 
in EU foreign policy. Interestingly, the 
2008 Report on the implementation of 
the European Security Strategy, that 

assesses and updates the document 
approved by the European Council 
in 2003 setting the priorities for the 
European Security and Defence Pol-
icy, makes no mention of democracy 
promotion (ESS, 2003). both for the 
EU’s neighbourhood and for other 
areas, the report stresses the need to 
strengthen stability and to cooperate 
with ‘well-governed’ partner states. 
Moreover, in post-conflict settings, 
as well as in interventions in failed 
– or failing – states, ongoing EU mis-
sions and operations are not directed 
at promoting democracy, but rather 
they serve as support missions for 
UN personnel or training missions in 
troubled areas, focusing on specific 
issues4. Stability and security are the 
primary goals of the Eu’s interven-
tion.

Given the current pre-eminence of 
ESDP over the rest of Eu foreign poli-
cy, democracy promotion, rather than 
being at its core, appears to be a com-
plimentary goal of EU action on the 
international stage to be sought only 
after achieving security and stability. 
Despite this, democracy promotion 
is supported by huge efforts in terms 
of funding and human resources. De-
mocracy promotion is one of the ob-
jectives pursued by EuropeAid, the 
union’s agency that deals with devel-
opment and cooperation (Cardwell, 
30-39). In particular, democracy is 
defined as a ‘cross-cutting issue,’ i.e. 
one of those issues that is crucial for 
achieving development and that re-
quires donors to act in multiple fields 
at the same time, integrating different 
aid programmes.

In 2006, the European Commission 
launched the European Instrument 
for Democracy and Human Rights 
(EIDHR), replacing an Initiative un-

4     During the last twenty years, the EU 
has undertaken civilian missions and military 
operations in many post-conflict contexts. Cur-
rently civilian missions outnumber military 
operations. To give only a general idea of the 
involvement of the Eu in post-conflict situa-
tions worldwide, at present the EU is conduct-
ing civilian missions in Afghanistan, Congo 
(two missions), Georgia, the Horn of Africa, 
Iraq, Kosovo, libya, Niger Palestinian territo-
ries (two missions), South Sudan and Congo 
(two missions); at the same time, Eu military 
operations are currently undertaken in Bosnia-
Herzegovina, Somalia (two operations) and 
Mali.

dertaken in 2000. This instrument, 
as stated in the Strategy Paper for 
the period 2011-2013, provides fund-
ing in countries for which no scheme 
for development cooperation exists, 
and it can bypass the affected coun-
tries’ governments’ cooperation, as it 
funds civil society actors. The goal of 
democracy promotion is present in all 
the geographic programmes managed 
by EuropeAid (Kurki, 2013: 146-172): 
for MENA and post-soviet regions in 
the European Neighbourhood & Part-
nership Instrument (ENPI), for ACP 
countries in the European Develop-
ment fund (EDf), for latin America, 
Asia and South Africa in the Develop-
ment Cooperation Instrument (DCI). 
Though the aforementioned pro-
grammes target democracy promo-
tion, their largely shared objectives 
reflect the approach used by Europe-
Aid, that sees democracy as the final 
outcome of a developmental process 
that combines economic and social 
achievements with respect for hu-
man rights and freedoms’ guarantees. 
Therefore, it is difficult to say pre-
cisely when democracy promotion 
becomes the priority, as all the other 
goals seem to be sought after first.

EU problems in internal democracy 
promotion: an overview
While in foreign and trade policies 
democracy promotion is often men-
tioned (though not always pursued 
in a determined or consistent way 
(Youngs, 2008; Kurki, 2013: 146-172)) 
insofar as the internal governance of 
the Union is at stake, the democratic 
nature of the EU-polity and of its 
member states is normally taken for 
granted. Therefore, the EU appears 
to overlook the internal dimension 
of democracy promotion and fails to 
promote relevant actions. However, 
recently there have been signals that 
the path from authoritarianism to de-
mocracy is not a linear one, and that 
the quality of any democratic system 
can deteriorate even when the phase 
of democratic consolidation is con-
cluded (Carothers 2009). It is impos-
sible to recall here all the present risks 
for democracy within the EU; how-
ever, at least three of them deserve to 
be mentioned, as they are particularly 
telling of the need for the Union to 
cope with internal democracy promo-
tion and protection.
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First, there is a problem with the dem-
ocratic deficit between Eu institutions 
(where power – kratos – is exercised) 
and Eu citizens (the demos - the pow-
er’s basis). This laceration of democra-
cy, according to some scholars, would 
be at the basis of a serious legitimacy 
crisis for the Eu (føllesdal, 2007), rid-
den by eurosceptics and opposition 
movements within the member states 
in order to undermine the economic 
and political model advocated by 
Brussels. Critics target the techno-
cratic character of EU decision-mak-
ing as well as the imbalance of power 
between some leading states – nota-
bly Germany – and the less-virtuous 
members, especially the pre-2005-en-
largement ones, identified by the ca-
cophonic acronym of PIGS. Thus, the 
EU is accused to be undemocratic to-
wards its citizens and towards a ma-
jority of its member states. Among the 
critics, it has to be stressed, there are 
not only the non-virtuous member 
states e.g. Greece and Italy, but also 
unexpected ones e.g. the UK.

Second, there is a problem of follow-
ing the criteria set in Copenhagen in 
1993, that can be summarised in the 
adherence to the ‘democracy clause’ 
for accession5. The possibility that 
non-democratic parties could gain 
power through elections or through 
excercising their right to self-determi-
nation could be used by governments 
to change the domestic constitutions 
according to different visions of de-
mocracy not envisioned in Copen-
hagen. As the cases of the Austrian 
government’s formation in 2000 and 
of recent Hungarian constitutional 
reforms show, this was a misfortune. 
In fact, the reactions of the EU main 
bodies to those events were erratic 
and inconsistent, coupled with the ne-
glect of apparently similar situations 

5     Any candidate member of the EU 
must conform to the conditions set out by Ar-
ticle 49 and the principles laid down in Article 
6.1 of the TEU. The so-called Copenhagen crite-
ria were formulated by the European Council 
in 1993. They consist of political preconditions 
(stable democracy, rule of law, human rights 
and minorities’ protection) and economic re-
quirements (functioning market economy, fi-
nancial stability), together with the acceptance 
of the Community acquis i.e. the legislative 
body of EU laws and regulations. The ‘democ-
racy clause’ is contained in the first category of 
requirements.

occurring in other countries. Even 
within the EU borders, the liberal 
model of ‘democracy plus free market 
plus social care’ that the EU promoted 
is being contested (Ottaway, 2009). 
However, the Eu seems to have no 
convincing counterarguments to re-
spond to its critics.
Third, there is the problem of the hold 
of the union – and of its often criti-
cised institutions e.g. the euro, the 
European Central Bank or the Schen-
gen area – and of its possible enlarge-
ment. The threat of quitting the Eu 
has been recently revived by the brit-
ish Prime Minister, David Cameron, 
as the austerity choices made in Brus-
sels would have harmed british com-
panies and consumers. Interestingly 
enough, at the same time that the UK 
thinks about the exit option, the Scots 
threaten to quit Great Britain, though 
desiring to stay in the EU. Secessionist 
pro-EU claims within member states 
whose Europeanism is weakened by 
the effects of the crisis – as several sec-
tors of their public opinion impute the 
crisis seriousness and its social costs 
to the EU– is worrisome. To these 
atypical (i.e. Eu-friendly) revivals of 
secessionism and to the discontent 
of its members’ governments, the Eu 
needs to find adequate answers. In 
this perspective, also, the enlargement 
policy needs to be revived, as the Eu’s 
power exerted through accession req-
uisites – including the adherence to 
the ‘democracy clause’ – tends to be 
less effective over time, not only on 
members but also on candidate states, 
as the recent events in Turkey have 
dramatically shown (Edwards 2008).

To summarise, the EU faces three 
main problems – democratic deficit 
and legitimacy, members’ conformity 
to the democratic clause and demo-
cratic hold – that it should address 
by developing a strategy of internal 
democracy promotion that focuses on 
improving the quality of democratic 
governance at all levels.

Conclusion
The EU pursues democracy promo-
tion in a wider set of activities direct-
ed at changing other actors’ regime 
by promoting and protecting demo-
cratic institutions and practices. Yet 
it seldom deals with the internal risks 
that threaten democracy. The Union 

should elaborate a strategy of democ-
racy promotion that pursues both in-
ternal and external objectives. To con-
clude, some reasons why a strategic 
and integrated approach to democra-
cy promotion is needed are presented 
here.  Focusing only on external tar-
gets risks a disregard of internal flaws 
in the Eu democratic system(s), and 
this is risky for the tenure of the Un-
ion as well as for its credibility as a de-
mocracy promoter in third countries. 
Moreover, a consistent policy would 
better allocate resources that are nor-
mally directed to too many non-coor-
dinated programmes of democracy 
promotion. Finally, this would de-
velop an effective monitoring scheme 
through which it would be possible 
to assess the success of the EU as a 
democracy promoter. This article at-
tempted to rethink EU democracy 
promotion in theory and in practice.  
To better define the best strategic ap-
proach, further research on the dif-
ferent components of EU democracy 
promotion is needed.
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Here I did not have an axe nor a panga with me to cut the wood so I decided to 
break it wit my head. My back portrays a lot of strenght and it reminds me that 
even though I am hungry I can still take care of my family”

“
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Introduction

The last decade has seen a better awa-
reness of business creation spreading, 
especially in the digital world, lin-
king startups with the thriving sector 
of Information and Communication 
Technology. According to Wikipedia1, 
a startup is a company, a partnership 
or a temporary organization designed 
to search for a repeatable and scala-
ble business model. The term startup 
has been associated mostly with tech-
nological ventures designed for high-
growth. Facebook, Google and Ama-
zon all started as startups and now, 
less than 10 years later, dominate the 
market. 

According to the well-known “tech 
evangelist,” Paul Graham, “a startup 
is a company designed to grow fast. 

1     last accessed: 03 June 2013 

Being newly founded does not in it-
self make a company a startup. Nor is 
it necessary for a startup to work on 
technology, or take venture funding, 
or have some sort of exit. The only 
essential thing is growth. Everything 
else we associate with startups fol-
lows from growth.” 2

Growth is a term too often linked 
to the economy i.e. how to get more 
resources, more liquidity and more 
profits. but can we apply the con-
cept of startup and growth to welfare 
improvement or democracy or local 
services enhancement? The answer is 
yes, thanks to something called “civic 
startup,” where the output is not a 
business model that leads to profita-
ble revenue, but the implementation 

2     See http://www.paulgraham.com/
growth.html/

and the spreading of digital civics, 
with subsequential improvement of 
the quality of democracy.

Digital civics
‘Digital civics’ refers to a set of digital 
tools that are designed for - and cen-
tred around - social interaction. Digi-
tal civics aims to foster civic engage-
ment, participation, transparency and 
accountability, overcoming the tradi-
tional boundaries of time and space 
for government and other political 
processes, which have traditionally 
required physical attendance or slow 
input-seeking procedures.

Each digital civic technology has 
its own architecture that shapes the 
types of interactions that can occur 
(lessig 2010). but in general, digital 
civic help to reduce the barriers of 
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representative democracy by empo-
wering citizens and by fostering an 
interactive dialogue and a sharing 
framework between governments, 
people, and communities. Digital 
civics also challenge political stake-
holders (parties, institutions and ci-
vic society), who need to reshape the 
relationships between governments 
and communities because boundari-
es between them tend to blur. These 
tools can be considered as the techno-
logical infrastructure for a potentially 
new form of democracy that streng-
thens the social bonds within a com-
munity and increases its value for the 
coproduction of public policies.

One of the first examples of successful 
digital civics is Seeclickfix, which was 
a pioneer in crowdsourcing3 reporting 
applications. These tools of civic en-
gagement are interactive websites 
that enable users to report non-emer-
gencies in their communities, such as 
broken street lights, absence of cros-
swalks and potholes. These appli-
cations can be used either through a 
mobile application or a web browser.  
Communities and local governments’ 
responses are reported and tracked by 
users. These processes are also called 
crowdmapping, the capacity for ever-
yone to report “something” on maps. 
These applications are getting more 
and more popular to fight corruption 
(Ipayabribe) and to monitor public 
elections, crises or natural disasters. 
The most known crowdmapping tool 
is most likely Ushaihidi.

Additionally, new online platforms 
for crowdfunding seem to increase the 
scope and potential of a fundraising 
feature that includes the collection of 
money and other financial resources 
for a joint project.  There are general 
platforms like Kickstarter, but also 
civic crowdfunding platforms such 
as CitizenInvestor and Brickstarter 
have emerged.

Interesting platforms for co-legisla-
tion have also developed and these 

3    The term crowdsourcing, also called 
collaborative knowledge production, is defined 
as “the act of taking a job traditionally per-
formed by a designated agent and outsourc-
ing it to an undefined, generally large group 
of people in the form of an open call” (Howe 
2008). Crowdsourcing enables a community to 
aggregate and produce something together. 

aim to share, promote and foster legi-
slative acts, either locally or nationally. 
Examples of these kinds of platforms 
at the national level are We the peo-
ple (uSA) and ECI (Europe) that al-
low citizens to propose acts, petitions 
and documents that have reached a 
certain number of signatures from 
the relevant legislative assembly. The 
political debate between local citizens 
and political representatives could 
reach a new level with the possibili-
ties now offered by new digital tools: 
from brainstorming (Ideastorm) to 
commenting sites (Writetoreply) to a 
proper discussion (Politix), there are 
many platforms to increase the debate 
in the public sphere both offline and 
online.4 Mindmixer is a platform that 
models itself after a town hall and 
awards points to users who comment 
and participate in the generation of 
ideas for the community. These points 
can then be translated into achieve-
ments, perks, and prizes in ways that 
are similar to a video game. Another 
application that is gaining attention 
in the US is Textizen, used to gather 
residents’ feedback about specific 
projects like city planning initiatives. 
The application permits municipali-
ties to easily ask questions to their ci-
tizens through public posters and to 
quickly collect their feedback via text 
messaging.

Potentially all of these digital civics 
cases could employ the same pro-
cesses and methodologies already 
used by classic startup companies to 
enlarge the scope of their aim.  For 
example, they could create a life plan, 
select a business structure, create key 
assets, find the funding, organize lo-
gistics, build great teams of workers, 
establish a brand and check the short 
and the long targets.

Civic Startup: the example of Code 
for America
We can describe a civic startup as a 
company, a partnership or a tempora-
ry organization designed to search for 
a repeatable and scalable digital civics 
model.
Code for America5 is the first attempt 
of coordination for the creation and 
development of civic startups. Code 

4     However, these tools are fragmented 
and have not yet reached the mainstream.
5     Codeforamerica.org

for America (CfA) is a non-profit or-
ganization founded in 2009 by Jen-
nifer Pahlka, who has been the orga-
nizer and the consultant of several 
ICT events. The aim of CfA is to work 
with city governments and residents 
to identify pressing needs that can be 
addressed through developing web 
applications, finding new ways to de-
crease the present distrust in demo-
cracy, enabling a better civic process 
which can foster a higher level of in-
teractions and promoting openness, 
transparency, engagement, and effi-
ciency. The main goal of the organi-
zation is to defeat the inefficiencies of 
government through the help of citi-
zens and web applications. 

Code for America target its efforts at a 
limited number of cities chosen from 
a set of applicants each year. Once 
chosen, the non-profit organization 
dispatches teams of Code for America 
fellows, volunteer software engine-
ers, designers, community organizers 
and others who pledge a year to the 
program to work with city managers 
and citizens to identify web-based so-
lutions to the cities’ needs. The duty 
of the CfA Fellows is to code new ap-
plications and services led by public 
officers through engaging innovators 
across the country and getting them to 
contribute their expertise. “Showing 
what’s possible” is their motto.

In 2012, Code for America focused its 
efforts on eight cities — Austin, Chi-
cago, Detroit, Honolulu, Macon, New 
Orleans, Philadelphia, and Santa Cruz 
— while expanding from three - bo-
ston, Washington and Seattle - which 
were the target of the project in 2011, 
when it was first launched. While the 
teams on the ground in each city are 
busy identifying needs and brainstor-
ming solutions, they’re also looking to 
connect tech-minded government of-
ficials with civic-minded developers 
in the community so that the applica-
tions they develop over the nine mon-
ths of the programme will remain 
supported in the years ahead. 

Code for America views these pro-
grams as a starting point, not a finish 
line, for municipalities. To facilitate 
these connections, each team is ho-
sting meetings, organizing hacka-
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thons6, and working with city alder-
men to identify how an open data 
platform can better serve the commu-
nities they represent. Some of these 
teams are also reaching out to local 
entrepreneurs to build a sustainable 
ecosystem for such platforms.

After this first wave of programs, 
Code for America worked to create a 
better environment for the creation of 
proper civic startups by establishing 
the first Civic Accelerator, a startup 
accelerator dedicated solely to inve-
sting in civic ventures with the duty 
to help surface and develop startups 
that are focused on leveraging digital 
civics. Through a rigorous application 
process and mentoring program, the 
Civic Accelerator is trying to legiti-
mize civic startups with the help of 
the newborn Code for America Peer 
Network. A peer learning network for 
innovators in local government, who 
have in common the shared goal of 
increasing and improving innovation 
in their city.

The first Civic Accelerator four-month 
program has seen the incubation of 
seven startups.7 All of them received 
a $25,000 seed grant, mentoring in the 
e-government space, marketing help, 
and networking with investors, go-
vernment officials and civic leaders, 
who are fully aware of the potential 
role of technology in modern gover-
nment. The selection committee was 
comprised of investors, entrepreneurs 
and government leaders, who selec-
ted the seven startups based on their 
product, team, traction and business 
model, market opportunity and civic 
impact.  The committee selected the 
first batch of civic startups keeping in 
mind that the final aim is not profit or 
defining a sustainable business mo-
del, but making our cities work more 
efficiently.
 
Beyond Code for America: the future 
of civic startups
The first wave of civic startups has 
opened up new ways for cities to in-

6     According to Wikipedia (last ac-
cessed 01 July 2013), a hackathon (also known 
as a hack day, hackfest or codefest) is an event 
in which computer programmers and others 
involved in software development collaborate 
intensively on software projects.
7     See http://codeforamerica.org/accel-
erator/

teract with citizens, and for citizens 
to step up, knowing the government 
belongs to them, and take part in bol-
stering the health of communities. 
Beyond CfA Accelerator, there are 
several other initiatives which are 
trying to foster and spread the va-
lue of civic startups (such as Pointo-
flight’s civic accelerator8).  According 
to TechCrunch’s own database of tech 
firms and startups, CrunchBase9, in-
vestors have funnelled $28 million 
into the sector of civic startups. Here 
is a short list, which includes some of 
the most notably funded enterprises:
Change.org, Petitioning Pla-
tform), $15 million; Mindmixer 
(Idea Crowdsourcing), $6.2 mil-
lion; CitySource (Citizens repor-
ting), $1.3 million; SeeClickFix 
(Citizens reporting), $1.5 million. 

Following the path blazed by the 
Open Government principles that the 
Obama administration shared in 2009 
(Coglianese 2009), other governments 
are trying to reframe the function of 
government using digital civics and 
exploring a peer-to-peer model of city 
governance.  In fact, the same scheme 
of Code For America is being replica-
ted in other parts of the world, such 
as CodeforEurope (Eu) and Apps for 
data.gov.uk (England). Conditions are 
in place to see more Civic Accelerator 
programs open throughout the world 
in the next months.

In order for civic startups to succeed, it 
is compulsory that local governments 
have the political will to boost and 
support digital civics cases, whether 
out of complacency, disenchantment 
with failed previous technological 
initiatives, distrust of outsiders and/
or avoidance of alarming data secu-
rity issues. Governments need to get 
involved, to create a better infrastruc-
ture for sharing information among 
communities of practitioners, citizens 
and other “civic stakeholders”. If they 
want to get more information about 
tools and successful models that may 
re-use existing tools, thus reducing 
the waste of resources, they need to 
monitor what is happening at the 
intersection between the consumeri-

8     See http://www.pointsoflight.org/
9     See www.crunchbase.com, the free 
database of technology companieshttp://www.
crunchbase.com/

sation of local services spurred by en-
terprises and the government.

Civic startups can also develop out of 
the free market, but it is hard to bu-
ild a business model which does not 
require an injection, at least a small 
one, of public money.  In conclusion, 
we need an authentic startup-friendly 
ecosystem for the civic space, with 
entrepreneurs developing new ideas, 
venture capitalists investing in them, 
media covering their developments 
and governments pushing for more 
innovative ideas while providing me-
aningful data.

Moreover, collaboration with citizens 
is essential to prevent the pursued ci-
vic change from being perceived as an 
imposition, ensuring it is positively 
viewed as a new way of approaching 
urban dynamics. The ultimate goal of 
the whole endeavour is to better serve 
communities by inspiring civic action, 
both at the city and community level, 
and connecting people to city gover-
nments, essentially remeding to the 
mistrust of democracy. Civic startups 
breed civic innovations which create 
better cities for everyone. And unlike 
most things concerning politics and 
democracy, the need for better cities is 
something we can all agree on.
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Introduction

In June 2013, the Organization of 
American States (OAS) carried out an 
election observation mission (EOM) 
in Paraguay, while the Organization 
for Security and Cooperation in Eu-
rope / Office for Democratization and 
Human Rights (OSCE/ODIHR) ob-

served elections in Albania and Mon-
golia, and meanwhile, the European 
union (Eu) dispatched a first team of 
observers to Mali and Madagascar1. 

1     See the International Foundation for 
Electoral Systems (IfES) calendar: www.elec-
tionguide.org/calendar.php

In contrast, no foreigners observed 
the Iranian presidential elections on 
June 14 since Iran would not allow 
such ‘interference’ in its internal af-
fairs2. Some democracy defenders 

2     See for example the speech of Ira-
nian MP Mustafa Rahmandust on 3rd February 

*The author of this article par-
ticipated in six experiences of 

international EOMs (Albania, 
Belarus, Haiti, Kosovo, Tunisia 

and Ukraine) between 2010 and 
2012.
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lament the absence of international 
EOM, while others argue that these 
missions are often useless, if not mis-
used. The current debates over EOM 
question whether the international 
community should continue support-
ing these missions and if so, how to 
improve methods or change modali-
ties, or whether the practice of EOMs 
should be terminated altogether.

The International Institute for Democ-
racy and Electoral Assistance (IDEA)3 
defines election observation as “the 
purposeful gathering of information 
regarding an electoral process, and 
the making of informed judgments 
on the conduct of such a process on 
the basis of the information collected, 
by persons who are not inherently au-
thorized to intervene in the process.”4  
Election observation is in a way the 
political compliment to election as-
sistance, the latter encompassing the 
technical, legal or material support 
given to the whole electoral process. 
Article 21 of the universal Declara-
tion of Human Rights set up the cri-
teria for the validation of elections, 
requiring them to be free, fair, secret 
and held periodically and genuinely. 

Almost all of the intergovernmental 
organizations which deploy EOM 
have further developed these provi-
sions: the African union (Au) refers 
to the African Charter on Democracy, 
Elections and Governance (2007), the 
OAS to the Inter-American Demo-
cratic Charter (2001), the Arab league 
(Al) to the Doha Declaration for De-
mocracy and Reform and to the Alex-
andria Charter calling for transparent, 
free and fair elections. In all cases, an 
EOM is set up if, and only if, official-
ly invited by the government of the 
country holding elections.  Addition-
ally, observers must be granted offi-
cial accreditation. Nevertheless, this 
formal invitation may be, in some cas-

2013 declaring that “Iranian election standards 
are higher than international ones, therefore 
foreign observers are not trustful” on the Ira-
nian news website: http://www.taentekhab.
com/?p=2370
3     IDEA is an intergovernmental orga-
nization founded in 1995 and based in Stock-
holm, with a mission to support sustainable 
democracy worldwide (http://www.idea.int)
4     In IDEA, Code of Conduct for the 
Ethical and Professional Observation of Elec-
tions, Stockholm, 1997

es, ‘strongly recommended’ by diplo-
mats (e.g. OSCE in belarus, 2010 and 
2012) or even unofficially required to 
access the Eu candidate status (e.g. 
OSCE in Albania, 2009 and 2011).

The united Nations (uN) tends to 
focus on electoral assistance, while 
numerous regional organizations, in-
tergovernmental as well as non-gov-
ernmental, have developed election 
observation activities. Since 1989, the 
Carter Center has observed 94 elec-
tions in 37 countries5, while the Inter-
national Republican Institute (IRI) has 
observed 135 in 41 countries6. Since 
2000, the European Commission has 
spent around 300 million euros to 
deploy international EOM in about 
40 different countries7. This multi-
plication of missions, including situ-
ations where several different EOM 
are observing the same elections, and 
the proliferation of various actors (na-
tional and international, governmen-
tal and non-governmental, political or 
neutral) risk compromising the clar-
ity and legitimacy of EOM, especially 
in the eyes of the citizens of the host 
country. On the donors’ side there is 
an increasing demand for account-
ability regarding the optimal use of 
the funds and the quality of the final 
assessment of the electoral process 
that was observed.

Growing criticism towards interna-
tional EOM
Soon after an EOM arrives in a coun-
try, local media will often release ar-
ticles criticizing the foreign observers, 
depicting them as ‘electoral tourists,’ 
or in the worst case as supporters of 
the incumbent to power 8. EOM have 
also been strongly criticized on ac-
count of their operational procedures, 
which they consequently have tried 
to improve (lynge-Mangueira, H., 

5     See the Carter Center website: www.
cartercenter.org/peace/democracy/observed.
html
6     See IRI website : www.iri.org/ex-
plore-our-resources/election-observation-and-
assessment-reports
7     Eu total budget for its EOM in 2011: 
33 326 265 euros. See the EU Financial Pro-
gramming and budget on http://ec.europa.eu/
budget/index_en.cfm
8     See for example: M. Meunier, A quoi 
servent les observateurs?, Jeune Afrique n° 2555-
2556, January 2010, and V. Munié, L’Union eu-
ropéenne, juge électoral, le Monde Diplomatique, 
December 2010

2012). More significantly, their very 
principles have been contested. 

In the past, EOM credibility has been 
questioned, particularly due to the 
short time of observation in situ (one 
or two weeks for the ‘short-term’ ob-
servers) resulting in what critics con-
sider as a superficial analysis. More-
over, the few hundred international 
observers deployed can only visit a 
small percentage of polling stations 
in the country. This is why most of 
the EOM now try to send more ‘long-
term’ observers who can stay for 
about two months, covering both pre 
and post-election periods. However, 
their stay rarely includes the com-
plaints and appeals phase that fol-
lows the proclamation of results. 

The efficiency and effectiveness of 
EOM is another matter of concern 
because international EOM are very 
expensive (costs of airplane travel for 
the observers, generous ‘per diem,’ 
rent of high quality office locations, 
in-country transportation, hiring of 
local staff including interpreters, etc.). 
Additionally, public understanding 
of the concrete outcome of the EOM 
can appear limited and disappoint-
ing due to the slowness of the report-
ing process. Indeed, if a preliminary 
statement is generally given in a press 
release one day after the elections, 
the mission’s final report is rarely re-
leased in less than two months.  It can 
be seen as ‘too late’ in terms of impact 
on the media, among public opinion, 
and on the final election results them-
selves.

furthermore, observers have been ac-
cused of amateurism and ignorance 
of the country where they are observ-
ing. Taking this criticism into account, 
election observation organizations 
have recently made considerable ef-
forts to ‘professionalize’ by improv-
ing the quality of the trainings and 
methodology handbooks9, and so-
phisticating electoral questionnaires, 
databases and software. In 2008, the 
OAS implemented a quality manage-

9     See in particular the latest online 
editions of: Eu Handbook for Election Obser-
vation, OSCE/ODIHR’s Election Observation 
Handbook, AU Guidelines for African Union 
Electoral Observation and Monitoring Mis-
sions, Manual for OAS Electoral Observation 
Missions…etc.
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ment system (QMS) to improve its 
operational performance (Gutierrez, 
P. and Mellenkamp, M. T., 2012). In 
the same vein, in 2010, the Carter Cen-
ter developed an ‘obligations-based’ 
approach for assessing elections, 
which sets up an analytical frame-
work based in public international 
law and offers common criteria and 
harmonized methodologies (Carroll, 
D. and Davis-Roberts, A., 2013). The 
Council of Europe (CoE) Commission 
for Democracy through law – better 
known as the ‘Venice Commission’- 
has provided valuable opinions and 
highly reputed references on electoral 
legislation10. Another notable achieve-
ment is the adoption of international 
standards and common declarations, 
such as the 2005 Declaration of Princi-
ples for International Election Obser-
vation and the accompanying Code 
of Conduct for International Election 
Observers, by representatives of 42 
intergovernmental and international 
organizations. Still, these efforts ap-
pear to be insufficient in facing the 
criticism concerning the very prin-
ciples of EOM. 

The legitimacy of EOM is constrained 
on one hand by their unbalanced 
composition due to the fact that only a 
few states can offer to fund them and 
on the other hand by the absence of 
reciprocity between countries. There-
fore, since OSCE/ODIHR already cov-
ers all European countries, the EU is 
observing only in developing coun-
tries. The OAS’ practice is to observe 
on the American continent, excluding 
Canada and the uSA (who are the 
first contributors to the organization’s 
budget). ‘Rich countries’ can offer to 
observe and criticize poorer ones, 
while the inverse is not true. Some 
EOM have even been accused of sup-
porting ‘pro-western’ parties as was 
the case during and after ukraine’s 
Orange Revolution in 2004 (Aslund, 
A. and Mcfaul M., 2006).

As already mentioned, EOM are 
sometimes seen as threatening the 
sovereignty of the hosting state. 
EOM are also accused of practicing 
‘double-standards’; depending on in-
ternational relations and their geopo-

10     See the Venice Commission’s 
website: www.venice.coe.int/webforms/
documents/?topic=8&year=all

litical interests, western powers who 
participate in EOM have been more 
lenient with certain regimes, yet se-
vere with others. The decision to de-
ploy an EOM is often based on politi-
cal interests e.g. the Commonwealth 
Secretariat observing in former brit-
ish colonies or the EU/USA willing-
ness to ‘monitor’ elections during the 
so-called ‘Arab Spring’11. Some of the 
stronger opponents of international 
EOM refer to the universalism v. Par-
ticularism debate, arguing that these 
operations constitute propaganda of 
western values and that the demo-
cratic model put forth is part of the 
dominant ideology.

Additionally, EOM conducted under 
the auspices of an intergovernmental 
organization sometimes lack lever-
age to offer constructive criticism, 
especially when they observe within 
one of their own member states and 
remain very diplomatic and mod-
erate in their final report12. Indeed, 
some EOM are confronted with the 
dilemma of being invited to observe 
where it is predicted that the elections 
will only be an organized masquer-
ade to maintain the power in place. In 
2010, the deployment of an EU EOM 
in Burundi, where at the end of the 
pre-electoral process only one candi-
date and one party were remaining, 
resulted in controversy and contested 
views among the public of burundi.

Last but not least, EOM reports are 
sometime ambiguous; for example, 
they may not directly or formally 
condemn but simply question and 
recommend and may consequently 
be misused by the incumbent. It has 
also happened that different EOM 
deployed in the same country have 
expressed contradictory statements. 
This occurred in zimbabwe in 2002 
when the Electoral Institute of South 
Africa (EISA) and the Commonwealth 
Secretariat were highly critical, while 
the Economic Community of West 
African States (ECOWAS) praised the 
elections. One can find in the literature 

11     Thus, in 2011, Tunisia hosted various 
EOM while Egypt refused to do so.
12     For example, Belarus, in 2010 and 
2012, where the OSCE could not validate the 
–undemocratic- elections, but was at the same 
time preoccupied with keeping Belarus within 
the organization.

some scholarly articles with questions 
regarding the harmful effects EOM 
can have on local governance (Donno, 
D. and Simpser, A., 2012), and also 
articles suggesting that the presence 
of international observers sometimes 
increases the chance of opposition 
parties boycotting the elections (beau-
lieu, E. and Hyde, S. D., 2009).

EOM are increasingly criticized for 
being very costly while not adding 
much to the credibility of elections, 
or in some cases for having a nega-
tive impact on democratization pro-
cesses. Moreover, they are sometime 
perceived by southern countries to be 
‘instrumentalized,’ used by northern 
countries for political purposes. They 
may well need to be re-defined, if not 
replaced by new modalities of obser-
vation. In the meantime, EOM can 
adopt new techniques and prove their 
added value by improving follow-up 
measures.

Re-designing international EOM
In the last decade, substantial efforts 
were made to improve international 
EOM performance and therefore in-
crease their credibility and legitimacy; 
however, there is a more radical call 
for reconsidering election observation 
ownership and reassigning roles.

With technologies such as the Inter-
net, mobile phones and digital cam-
eras, new techniques of observation 
have been developed. Through multi-
media and social networks, informa-
tion observed can instantly be com-
municated, compiled and processed. 
EOM can use these new possibilities 
to further increase the accuracy of 
their data and accelerate their analy-
sis phase. Still, the reliability of the 
sources must be systematically re-
viewed.

Another important field that needs 
further development is the follow-
up of the recommendations made in 
EOM final reports. follow-up mea-
sures are essential because they con-
stitute the concrete and results-orient-
ed final product of the EOM, which 
pursues the ultimate goal of fostering 
democracy. Organizations sponsor-
ing or deploying international EOM 
have invested many resources in the 
hosting country and these resources 
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might be wasted if the EOM departs 
too early from the country. Mecha-
nisms should be established to guar-
antee a continued political dialogue, 
even if this means a longer presence 
with fewer personnel, as it is crucial 
to start the follow-up process with the 
new legislature immediately after the 
elections (balme, f., McCormack G. 
and Tuccinardi, D., 2012). 

A positive example of this is the Eu 
funding of a follow-up program after 
its 2008 EOM in Pakistan; implement-
ed by Democracy Reporting Interna-
tional (DRI), the project contributed 
with success to the Pakistani electoral 
reform and agenda for 201313.

Regional organizations are prob-
ably best positioned to continue the 
permanent dialogue with the newly 
elected authorities and to follow-up 
on the implementation of the EOM 
recommendations. They can also 
present the advantage of being closer 
to the hosting country, directly af-
fected by its political context and con-
sequently more legitimate. The main 
argument against international EOM 
is the lack of ownership by the coun-
try observed. One solution could be 
to promote the role of regional orga-
nizations in their own geographical 
area. Thus, recommendations from 
the 13th Africa-EU ministerial Troika 
meeting highlighted the need for the 
EU to strengthen its support for elec-
toral governance and administration. 
That same year (2009), cooperation be-
tween the African Union Commission 
and the European Commission led to 
Eu financial support for Au Election 
Observation capacity development 
through the Instrument for Stability, 
increasing cooperation between EU 
and AU EOMs and training election 
experts from AU countries in Brus-
sels (Motsamai, D., 2010). Of course, 
a more radical solution is to develop 
and rely on citizen-led observation14.
The main advantages of having do-
mestic rather than international ob-
servers are lower costs, greater num-

13     See more information on DRI web-
site: www.democracy-reporting.org/what-we-
do/elections.html
14     This does not include political party 
observers, who may be very efficient in bring-
ing irregularities to light but who are not neu-
tral.

bers and thus more exhaustive cov-
erage, knowledge of the culture, po-
litical context and local language, and 
the capacity to handle a longer obser-
vation period. Crucial components 
of the electoral cycle include voter 
registration, political party finance, 
electoral campaign expenditure and 
complaints and appeals; these areas 
require as much attention as Election 
Day. 

Furthermore, some new technolo-
gies and tools, such as parallel 
vote tabulation, ‘quick count’ and 
‘crowdsourcing,’15 can only be effi-
cient if used by domestic observers. 
In Kenya in 2008, some domestic ob-
servers created the software ‘Ushahidi’ 
(‘witness’ in Swahili) and mapped 
and reported on their own website 
incidents of post-electoral violence. 
Citizens used the Internet or their 
mobile phones to submit the infor-
mation instantly. Another advantage 
of this technique is that websites can 
be hosted outside a possible conflict 
zone and can even bypass censors. In 
countries where traditional media are 
controlled by the state, crowdsourc-
ing methods allow reporting uncen-
sored information (balme, f. and Tuc-
cinardi, D., 2012).

Nevertheless, the weakest point of 
domestic observers is the fact that 
they can be perceived as biased to-
wards a political party even if they 
have officially declared they are in-
dependent. In 2012, the Declaration 
of Global Principles for Non-partisan 
Election Observation and Monitor-
ing by Citizen Organizations and the 
Code of Conduct for Non-partisan 
Citizen Election Observers and Moni-
tors were endorsed at the United 
Nations by 160 international orga-
nizations working in elections. This 
Declaration draws up a forceful set 
of ethical rules, for citizen observer 
groups, aimed at holding them ac-
countable and enhancing their effec-
tiveness. These new actors, who gath-
er in international networks, such as 
the Global Network of Domestic Elec-

15     According to the Merriam-Webster 
Dictionnary, crowdsourcing is the practice of 
obtaining needed services, ideas, or content by 
soliciting contributions from a large group of 
people and especially from the online commu-
nity rather than from traditional employees or 
suppliers.

tion Monitors (GNDEM), are gaining 
more credibility.

The fact that the observers live in the 
country can also be problematic when 
there is a risk of threats and coercion 
by national authorities or other po-
litical actors. In a parallel way, inter-
national missions often attract media 
attention both internationally and 
within the country in question. Inter-
national EOM also present a high lev-
el of comparative election expertise 
and domestic observers can greatly 
benefit from capacity-building, train-
ing and funding coming from them. 
Hence, it is safe to maintain that inter-
national and domestic observers are 
clearly complimentary. Interestingly, 
the European Commission stated in 
2000 that strengthening support pro-
vided to domestic observation activi-
ties is a long-term strategic objective 
for EU EOM16. 

A necessary complimentarity ?
The future might witness less inter-
national EOM and more citizen-led 
observation. Currently, most of the 
NGOs involved in democratization 
support are investing more resources 
in projects that support citizen en-
gagement in political processes and 
that empower civil society17. The ulti-
mate goal is to make domestic obser-
vation sustainable and reduce inter-
national observation to post-conflict 
situations where not enough trust can 
yet be placed in national actors.

A first step would be to streamline 
EOM by increasing cooperation and 
partnership e.g. one joint EOM, led by 
the concerned regional organization, 
instead of several international EOM. 
An even more significant step would 
be to envision new types of collabo-
ration, such as joint international and 
domestic EOMs, that are beneficial 
to both parties. The National Demo-
cratic Institute (NDI) has already ex-
perimented with including domestic 
observers in its international teams 
during the 2010 election observation 
in Afghanistan with very positive out-

16     See the Communication from the Eu-
ropean Commission on EU Election Assistance 
and Observation, brussels, COM (2000)191
17     See NDI website: www.ndi.org/citi-
zen-participation
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comes18. Using this momentum, NDI 
concluded last May with a joint-EOM 
with the Asian Network for Free Elec-
tions (ANfREl), which gathered both 
nationals and internationals from 
non-governmental organizations to 
observe the Pakistani elections19. 
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This is me, my daughter Grace and her daughter Ayenyo, in the late afternoon 
when Grace had come back from cutting the grass. This picture shows that we are 
close to each other “

“
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Introduction

On the 20th of March 2003, Coalition 
forces led by the united States (uS) 
and the united Kingdom (uK) began 
the bombing of Baghdad, bringing 
with them destruction and instability 
in Iraq.1 The Anglo-Americans, hav-
ing sought unsuccessfully to obtain a 
resolution of the United Nations Se-
curity Council (uNSC) which explic-
itly authorized the use of ‘all necessary 
means’, opted for a unilateral inter-
vention claiming authority for it un-
der the previous uNSCR 1441/2002. 
The Coalition acted regardless of the 

1     Of the 30 nations that were stated as 
providing support for the u.S.-led war in Iraq 
– the so called Coalition of the Willing - only 
5 of them provided any military troops in the 
effort during the invasion: Albania: 70, Austra-
lia: 2000, Poland: 200, Romania: 278, uK: 45000, 
sources US State Department.

legality and legitimacy of such mili-
tary intervention, unprepared to man-
age the post-conflict phase as well as 
the consequences for the country and 
Iraqi civil society (Dobbins, 2003).

The watershed moment was 9/11, 
which was followed by the National 
Security Strategy of 2002. This docu-
ment formalized then President 
George W. Bush’s doctrine, put for-
ward the controversial pre-emptive 
defence and stated the “will of the 
Member States to extend democracy, 
freedom and security in all regions of 
the world.”2 Despite this statement, 

2     See ‘full Text: bush National 
Strategy’ on New York Times 20 Septem-
ber 2002, available at http://www.nytimes.
com/2002/09/20/politics/20STEXT_FULL.

the reasons initially proposed for the 
Iraqi invasion were different, relying 
instead upon the presence of weapons 
of mass destruction (WMD) in Iraqi 
territory, the disregard of Saddam 
Hussein’s regime towards the imple-
mentation of several Security Council 
Resolutions3, the need to stop the Iraqi 
nuclear plan, and the links between 
the Iraqi regime and Al Qaeda. Only 
later was the supposed humanitarian 
nature of the conflict highlighted. 

Performed through tactics of ‘shock 
and awe’, the major military opera-

html?pagewanted=all 
3     See http://www.un.org/en/sc/
documents/resolutions/index.shtml,  UN-
SCR 687/1991, 715/1991,1069/1996,1284/1999, 
1441/2002
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tions ended fairly quickly, leading to 
the fall of Hussein’s regime and the 
seizure of Baghdad on April 19, 2003. 
However, Operation Iraqi freedom 
was compromised ab initio by the 
total lack of preparation on how to 
manage the transitional and nation-
building phase (Thürer and Maclar-
en, 2004). Remarkably, neither the 
American army nor the top brass of 
the Department of Defense, as well as 
the Bush administration, had debated 
about Iraq’s reconstruction plan three 
months before the invasion.

With the regime toppled and the po-
litical and administrative institutions 
dismantled, now the reconstruction 
of a country structurally destroyed 
by years of dictatorship, four inter-
national conflicts, a decade of harsh 
economic sanctions and ethnic and 
religious struggles was up to the new-
comers. The role of the occupying 
force, initially not accepted by the US-
UK Coalition, was formalized in the 
uNSCR 1483 of 2003.4

In addition, the Coalition of the Will-
ing, having acted unilaterally regard-
less of the common procedures en-
shrined in international law on the 
use of force and in sharp contrast with 
the opinions of some Security Council 
member states, precluded the likeli-
hood of receiving material aid from 
the United Nations5 as well as setting 
up a UN mission along the lines of 
bosnia, Haiti, Kosovo and Afghani-
stan.Therefore, the US and the UK 
found themselves alone to play a role 
for years often forgotten, or rather ar-
bitrarily hidden: that of the occupying 
powers.

The law of belligerent occupation
After the Nazi and Allied occupa-
tions during and after World War II, 
the Law of Occupation had fallen into 
disuse. Until 2003, although at times 
States controlled and exercised their 
authority over foreign territories, they 
neither recognized their role as occu-
pying powers nor accepted to be sub-

4     See http://www.uncc.ch/resolutio/
res1483.pdf 
5     Further, the situation worsened as a 
result of an attack in August 2003 at the united 
Nations’ headquarters in Baghdad that killed 
21 international officers including the Special 
Representative of the uN Secretary-General in 
Iraq, Sérgio Vieira de Mello.

jected to the law of occupation. The 
law of occupation was drafted for the 
first time in the lieber Code in 1863 
and it is a subset of International Hu-
manitarian law (IHl). Particularly, it 
is regulated by the Hague Conven-
tions of 1899 and 1907 and by the IV 
Geneva Convention of 1949 and its 
Additional Protocol I of 1977. Article 
42 of the Hague Regulations, besides 
defining military authority over hos-
tile territory, provides a general defi-
nition of the term ‘military occupation’. 
According to this article a territory is 
occupied when it is under the de facto 
authority of a foreign power, which 
exercise effective control and author-
ity over it.

both The Hague Conventions and the 
Iv Geneva Convention confer to the 
occupying powers a series of rights 
and duties. Article 43 of the Hague 
Regulations establishes that the occu-
pying powers ‘shall take all the measures 
in his power to restore, and ensure, as far 
as possible, public order and safety, while 
respecting, unless absolutely prevented, 
the laws in force in the country’. This 
principle is called the conservationism 
principle. It is intended to prevent the 
occupying powers from permanently 
altering the status quo of the occupied 
state, given that the sovereignty still 
lies in the hands of the ousted sover-
eign. This rule should be considered 
as a guideline for the conduct of the 
occupying powers. It is aimed at re-
affirming the temporary nature of the 
belligerent occupation and at protect-
ing the legitimate sovereign of the ter-
ritory.

Over the past 50 years, the law of 
Armed Conflict has been progres-
sively supplemented with the legal 
corpus of Human Rights law (HRl). 
Nowadays, according to this corpus 
it is unanimously recognized that the 
respect for human rights is indisput-
able both in peacetime as well as in 
armed conflict. vast parts of the HRl 
doctrine consider the occupying pow-
er responsible to ensure the respect 
for the fundamental rights of the in-
habitants of the occupied territory, 
notwithstanding the laws of war6. 

6     Legal Consequences of The Con-
struction of a Wall in the Occupied Palestinian 
Territory, Advisory opinion International Court 
of Justice 9 July 2004 paras. 134, 137. 

Nevertheless, it is not clear whether 
Human Rights law could be applied 
extraterritorially during a military 
occupation (Dennis, 2005) and what 
could be the inter-play between HRl 
and IHL. 

Furthermore, the experience of the 
post-Second World War period has 
progressively extended the sphere of 
applicability of the Law of Occupa-
tion. Today its application is no lon-
ger linked to the presence of a local 
government. It is applicable when-
ever a territory, or a part of it, is under 
the de facto control of a foreign army 
without the consent of the local gov-
ernment. It makes no difference if it 
is a pacific occupation, a prolonged 
occupation, or if the occupying state 
refuses to be considered as an occupy-
ing power. Moreover, over the last 60 
years a new category has emerged be-
sides the classic model of occupation: 
that of ‘transformative occupation’7. 

Such expression, coined by Profes-
sor Adam Roberts (Roberts, 2006), 
indicates a military occupation which 
does not focus on territorial annexa-
tion, but aims at radically changing 
the institutional setting of the occu-
pied state. The aim of transformative 
occupation is to push forward radical 
changes in the institutional, social, 
economic and legal framework of the 
occupied territories. 

Indeed, as Prof. Fox underlines ‘trans-
formative occupations are an end and not 
a by-product of a military intervention’ 
(fox, 2008). This category emerged 
only at the end of the Second World 
War8, when several cases of trans-
formative occupation had been un-
dertaken by the Allies in Germany, 
Austria, Southern Italy and Japan. On 
the one hand, the Allies justified the 
radical constitutional, legal, econom-
ic and social changes put in place as 

7     For a categorization of occupations, 
see A. Roberts ‘Occupation, Military, Termination 
of’ in MPI Encyclopedia of Public International 
Law,  www.mpepil.com (last access 24 June 
2013)
8     Part of the doctrine highlighted that 
one of the first examples of transformative oc-
cupation was the Russian intervention in bul-
garia against the Ottoman Empire (1877–1878). 
See N. butha (2005) “The antinomies of transfor-
mative occupation”. The European Journal of In-
ternational law, 16:4
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necessary in order to prevent any fu-
ture threat for the International Com-
munity. On the other hand, they used 
the debellatio theory9 to justify cases of 
IHl violations. 

The Iraqi Occupation
The most recent case of transforma-
tive occupation has been set up in Iraq 
in 2003-2004. Two months before the 
2003 invasion, the uS created the Of-
fice for Reconstruction and Humani-
tarian Assistance (ORHA), which was 
a specialized institution meant to pro-
vide humanitarian assistance and di-
recting the post-war administration of 
the country- The ORHA was instead 
soon replaced by the Coalition Pro-
visional Authority (CPA), which had 
stronger nation-building powers.10 

The CPA embarked on an aggressive 
campaign to reform domestic laws 
and institutions. In fourteen months it 
enacted twelve regulations, one hun-
dred orders, and issued seventeen 
explanatory memoranda on subjects 
ranging from domestic criminal law 
to tax reform (boon, 2011). 

First, the CPA proceeded to enact 
institutional reforms, through or-
der n. 1 it set off the process of “de-
ba’athification” of Iraqi society. Such 
reform was aimed at eliminating the 
old party’s structures, government 
ministries and the former adminis-
tration that were used to “oppress 
the Iraqi people and as institutions of 
torture, repression and corruption”.11 
Secondly, as the economic liberaliza-
tion process was a priority for the 
CPA, it adopted a multitude of re-
forms targeting the economic sector, 

9     According to the debellatio theory, if 
at the end of the war the enemy state is com-
pletely defeated and all the political and ad-
ministrative apparatus of the occupied states 
have been dismantled during the conflict, the 
occupying power had the right and duty to re-
construct the whole state’s apparatus. In such 
cases, the whole enemy’s territory had been 
subjected to the occupying power’s authority. 
Today the debellatio principle is no longer appli-
cable.  
10     The CPA was the provisional autho-
rity appointed for administrating Iraq during 
the occupation. It was created and funded as a 
division of the uS Department of Defense. Mr. 
Paul Bremer was the administrator of CPA and 
reported directly to the Secretary of Defense. 
He was also the u.S. Presidential Envoy in Iraq.
11     Fox, Gregory H, Humanitarian Oc-
cupation, Cambridge: Cambridge university 
Press, 2008

including legal changes in commer-
cial and administrative law. The Iraqi 
economy passed from a centrally 
controlled, protectionist socialist eco-
nomic dispensation to a capitalist, 
privatized and free trade economic 
model. Through order 39 the CPA al-
lowed international investors to ac-
quire national Iraqi companies and to 
enter the Iraqi market. Moreover, the 
CPA required a direct involvement of 
the World Bank and the IMF in the re-
construction effort and it became re-
sponsible for the Development fund 
for Iraq12. Thirdly, the CPA dismantled 
the Iraqi army, repealed the Iraqi pe-
nal code and renewed the penal sys-
tem. 

“Following the initial occupation and 
the subsequent reforms put in place 
by the CPA, unemployment increased 
to more than 60%, the illegal market 
of light weapons in the country in-
creased, and a breeding ground was 
provided for the rise of militias and 
sectarian conflict”

Conclusions
The case of the occupation of Iraq has 
seriously compromised the core prin-
ciple of “conservationism”, calling into 
question the adequacy of the classic 
law of occupation as guidance for 
the occupation administration. Theo-
retically, this occupation category has 
numerous aims to favour the promo-
tion of self-determination principle, 
to promote the application of HRl 
in states involved in human rights’ 
abuses and gross violations, and/or 
to restore order and security in failed 
states. Roughly speaking, it is aimed 
at restoring peace and security within 
the International Community.

In practice, several doubts arise on the 
legality of the occupation of Iraq un-
der International Public Law, as well 
as HRl and IHl, especially in light 
of the conservationism principle. Vast 
parts of the new mainstream doctrine 
justified this new trend as a natural 
development and adjustment of an 
outdated law of occupation. Accord-
ing to Professor Harris ‘A new model 
of occupation has emerged, with new 
policy goals in response to changed in-
ternational expectations’. Moreover, he 

12     This fund superseded the earlier UN 
Oil- for- food program (Off)

steadily affirms that today ‘occupation 
morphs in nation-building’ and it would 
no longer be regulated by the Law of 
Occupation but it is submitted to an 
‘invisible multilateral hand’ and ‘the 
devolution of sovereignty is mediated by 
multilateral cooperation and the need for 
international resources rather than by a 
formal body of law’ (Harris, 2006).

Of course, pushing forward radical 
changes in sovereign states implies a 
review of the concept of sovereignty, 
and of the need of transformative oc-
cupiers for material support, along 
with legitimation, from other states 
and the uN. However, in Iraq since 
2003 it is doubtful that this ‘multilat-
eral hand’ could take the place of the 
occupation legal framework. Indeed, 
in Iraq the uN expressly qualified 
the United Kingdom and the United 
States as occupying powers while 
exhorting them to strictly comply 
with the Hague Regulations and the 
Iv Geneva Convention, through the 
passing of uNSCR 1483/2003. At the 
same time, the Resolution conferred 
to the occupants the task to assist the 
Iraqi people in the reconstruction of 
local institutions and to facilitate the 
formation of a new Iraqi Government 
democratically elected by the people. 

The united States, after extensive 
consultations with the Iraqi people 
representatives of various Iraqi eth-
nic groups13, set up the Iraqi Interim 
Government in June 2004. And on its 
request the Security Council autho-
rized (uNSCR 1546/2004) the “Coali-
tion of the Willing” to remain in Iraq 
to guarantee the safety of the territory, 
and to support the Iraqi government 
in managing the insurgencies as well 
as to support the police’s activities.

Therefore, this Resolution authorized 
the CPA to go beyond The Hague 
Regulations and the Iv Geneva Con-
vention by giving extensive powers 
to the CPA. But the problems arose 
in the field: allegedly the CPA did not 
respect the provisions established by 
the uNSCR 1483/2003 nor by the law 
of Occupation. For sure the sectarian 
conflict14 that has bloodied Iraq over 

13     For a detailed analysis see the web-
site of Minority Rights Group International 
http://www.minorityrights.org/?lid=5726   
14     See http://www.huffingtonpost.com/
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the past seven years can be partly 
considered as a direct consequence of 
the practical mismanagement of the 
transformative occupation and the 
overall disregard for IHl. IHl, as in 
general international law, is a living 
instrument which evolves according 
to the different exigencies of the Inter-
national Community. In my opinion 
the best way for updating the law of 
occupation should not be the deroga-
tion of its classic legal framework but 
the strengthening of the interrelation 
between HRl and IHl, consolidating 
the extraterritoriality of HR treaties 
and solving the issue of the interplay 
between these two corpora of norms.  
Indeed the revision of the classic 
model of occupation, would allow 
few powers to impose their values 
and to modify not only the institu-
tions but also the culture and the soci-
ety of the occupying territory, favour-
ing a neo-imperialistic desire instead 
of the right of self determination. 
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My grand-daughter Acayo is cleaning the beans. She is doing it very well! She is 
growing up to be a good woman”

“
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Introduction

IN POST-CONflICT STATES AND STATES IN TRANSITION THE PROTECTION 
Of HuMAN RIGHTS DEfENDERS IS OfTEN DISJOINTED fROM HuMAN 
RIGHTS PROMOTION. DESPITE THE GENERAl DEClARATION Of THE 
PRINCIPlE Of PROTECTION, IT IS lIMITED TO RESPONSES ONlY AFTER 
vIOlATIONS OCCuR, WHICH THE IRAQ CASE SEEMS TO PROvE.

WHAT PROTECTION 
IS THERE FOR 
HUmAN RIgHTS 
dEFENdERS?

PhD candidate in Politics, 
Human Rights and Sustainability,

Scuola Superiore Sant’Anna

by Ismaeel dawood

In Iraq, during the first half of 2013, 
Jalal Dhiab (a minority activist) was 
assassinated by an unknown group in 
basra. Oday Hatem (a journalist) had 
to flee baghdad, with his wife and 
three children, and take up residence 
in another country. Hassan Jumma (a 
trade unionist) in basra was criminal-
ized and accused of ‘endangering the 
Iraqi economy’; his lawsuit is still on-
going. Dhiab, Hatem and Jumma are 
examples of the many Iraqi human 
rights defenders who believed in and 
struggled for fundamental rights, 
but were left without any effective 
protection.  

Definition: who are the human rights 
defenders 
The term human rights defenders 
[HRDs] is used to describe those who 
act on professional or voluntary bases, 
individually or with others, through 
nonviolent means, for the realisation, 
promotion and protection of human 
rights and fundamental freedoms for 
all. It is used more consistently after 
the adoption of the Declaration on 
HRDs,1 (hereafter referred to as the 

1     The formal name is “Declaration 
on the Right and Responsibility of Individu-
als, Groups and Organs of Society to Promote 
and Protect Universally Recognized Human 

HRD’s Declaration) in 1998; before 
which, other terms were used, such 
as: human rights activists, humani-
tarian workers or most commonly 
as- activists.2 Apart from this declara-
tion there are no other conventions or 
treaties that cover the protection of 
HRDs. Describing persons as HRDs 
should depend on the actions they 
carry out and not the title or posi-

Rights and Fundamental Freedoms”
2     See the webpage uN Special Rap-
porteur on the situation of human rights de-
fenders , who is a defender : http://www.ohchr.
org/EN/Issues/SRHRDefenders/Pages/Defend-
er.aspx
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tion they have. HRDs may be acting 
as part of their profession – be them 
human rights lawyers or judges, jour-
nalists, media professionals, filmmak-
ers, governmental, nongovernmental 
or intergovernmental employees - or 
they might be acting on a voluntary 
basis, either individually at the grass-
roots level or in association with oth-
ers. Nevertheless we should not take 
for granted that every person work-
ing in an institution or organization 
that has the words ‘human rights’ or 
even ‘human rights defenders’ in its 
name is an HRD! 

Equally we should consider the valu-
able human rights work of individu-
als that work in different sectors, but 
don’t describe themselves as HRDs or 
describe their work as human rights. 
In Iraq, on many occasions the Hu-
man Rights Ministry has declared its 
support for implementation of the 
death penalty and, in individual cas-
es, justified torture as a result of an in-
experience in managing prisons (Iraqi 
Ministry of Human Rights, report, 
2011). Similarly the Iraqi Minister for 
Women’s Affairs has supported and, 
in many cases, issued regulations lim-
iting women’s rights and freedoms.     
  
Human rights, here, should be viewed 
in its broadest definition. Sometimes 
the central focus is limited to Civil 
and Political Rights, but in fact HRDs 
might be working on Economic, So-
cial and Cultural Rights or what is 
called the ‘Third Generation of Soli-
darity Rights’. It’s obvious that we are 
talking about a wide category of ac-
tivism, which presents challenges to 
identifying the rights and to provid-
ing protection for their holders.

The legal nature of the HRD’s Decla-
ration and the legal framework pro-
tecting HRDs
The HRD’s Declaration is not a legally 
binding instrument, but it still has 
legal importance. Generally declara-
tions are not legally binding, however 
their provisions may reflect custom-
ary international law or may have 
binding character so that they may 
be considered as custom in the future 
(uN-Treaty Collection, 1999). In fact 
the HRD’s Declaration is intended to 
have universal and general relevance. 
It was written by a specialized body 

and deals with multiple human rights 
issues. The HRD’s Declaration codi-
fies rules and existing laws related to 
the roles individuals play in protect-
ing and promoting human rights.3 It 
took about thirteen years to develop 
this document, a long process,4 dur-
ing which the status of a human rights 
defender and the meaning of ‘human 
rights’ were discussed. 

The first article summarizes the most 
important achievement of this instru-
ment. It states that everyone has the 
right to promote and to strive for all 
human rights in their own countries 
as well as at the international level.  

The 20th article of the declaration was 
adopted by a consensus, by a reso-
lution of the UN General Assembly, 
which reflects prima face evidence of 
states’ responsibility to protect HRDs 
and could be developed to reflect an 
international rule. According to the 
International Court of Justice, evi-
dence of the existence of rules and 
principles may be found in resolu-
tions adopted by the General Assem-
bly (Malcolm N. Shaw, 2008). More-
over in a number of cases, the Court 
has used General Assembly resolu-
tions to confirm the existence of opinio 
juris (Malcolm N. Shaw, 2008), mean-
ing the state’s attitude together with 
the state’s behaviour shape the condi-
tions for forming a new international 
rule. furthermore, the HRD’s Decla-
ration reaffirms a series of rights and 
principles that are enshrined in other 
legal and internationally binding hu-
man rights instruments, such as the 
International Covenant on Civil and 
Political Rights (ICCPR). 

There is a general understanding that 
the HRD’s Declaration did not estab-
lish any new human rights. Neverthe-
less, this declaration articulated exist-
ing rights in a way that makes it easier 
to apply them to the practical roles 

3     On codification see Ian brownlie, 
Public International Law, sixth edition, page 28
4      In the course of the 12th session the 
representative of Germany recalled that the 
universal Declaration of Human Rights had 
been drafted in only 18 months and expressed 
concern over the amount of time that this Work-
ing Group had spent on the deliberations of the 
draft declaration. Para 22 (Working Group on 
draftign the HRD’s declaration - twelfth session 
1997)

and situations of HRDs.5 For example, 
existing rights are: freedom of associ-
ation, freedom of peaceful assembly, 
freedom of opinion and expression, 
while the articulated rights are: the 
right to promote and to strive for the 
protection and realization of all hu-
man rights; HRDs’ right to meet or 
assemble peacefully; HRDs’ right to 
communicate with non-governmental 
or intergovernmental organizations; 
the right of HRDs to protest. 

Some international and regional man-
dates for HRDs have been created. In 
April 2011, the Human Rights Coun-
cil renewed the mandate of Ms. Mar-
garet Sekaggya as Special Rapporteur 
on the situation of HRDs. Mandate 
holders are responsible for presenting 
annual reports to the HR Council and 
the General Assembly on particular 
topics or situations regarding the pro-
motion and protection of the rights 
of HRDs;6 undertake country visits, 
whenever an invitation from a coun-
try is made; and take up individual 
cases of concern with governments.7A 
Special Rapporteur on HRDs of the 
African Commission on Human and 
Peoples’ Rights and a Special Rappor-
teur on HRDs of the Inter-American 
Commission for Human Rights were 
also established. In 2008, the Europe-
an union Guidelines on HRDs were 
issued.

Many post-conflict states and coun-
tries in transition refer to human 
rights principles and charters in their 
constitutions: Iraq after the uS inva-
sion, Tunis, Egypt, and libya after 
their revolutions are some examples. 
Additionally, the majority of states 
have signed the ICCPR. However, 
there are no specific national laws 
that deal with the protection of HRDs 
or with their rights. Instead, most na-
tional laws deal with the civil rights of 
all citizens or set forth laws concern-
ing specific professions, like journal-
ism. Nonetheless, for example, Iraq’s 
journalist protection law of 2011 falls 

5     See the web page of the Declaration 
on human rights defenders 2012.
6     The most recent is the 2013 report 
focusing on the role of national human rights 
institutions in the promotion and protection of 
human rights, highlighting the fact that they 
can be considered as HRDs
7     See the recent observations on the 
communications: A/HRC/22/47/Add.4 2013 
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far short of guaranteeing international 
standards of freedom of expression.8

A higher standard should be met be-
fore any derogation or exceptions are 
applied to HRDs (Margaret Sekaggya, 
2011). This has to do with the impor-
tant role that HRDs can play in times 
of emergency. Often HRDs are the 
first-hand information providers, and 
in emergency situations this informa-
tion becomes extremely valuable9.

Limitations on the rights set forth in 
the HRD’s Declaration are only per-
mitted in special situations where 
states are acting to secure the rights 
and freedoms of others or meeting 
the just requirements of morality, 
public order and the general welfare 
in a democratic society. Limitations 
should be allowed only according to 
the applicability of international obli-
gations and should be determined by 
law.  

Gaps Related to the Protection of 
HRDs and their Impact on the Pro-
motion of Human Rights
Protecting and promoting human 
rights is the prime responsibility of 
each state and is clearly established 
as a principle by the United Nation’s 
Charter and the Human Rights Decla-
rations. The HRD’s Declaration reiter-
ates this responsibility. States should 
adopt all necessary administrative, 
legal and social policies to fulfil this 
responsibility towards all individu-
als under its jurisdiction. However, in 
post-conflict states and states in tran-
sition rule of law is usually weak and 
states tend to give priority to security 
and state building rather than to pro-
tecting the rights of individuals. Thus, 
protecting human rights in general, 
and HRDs in specific, is either not a 
priority or is insufficient. 

8     See the comment of the Committee 
to Protect Journalists : http://cpj.org/2012/01/
iraqs-journalist-protection-law-doesnt-protect-
the.php
9     They become the main resource for 
the international peace and human rights mon-
itoring bodies including the Security Council. 
Ms Silvana Arbia, the Registrar of ICC, address-
ing the united Nations Human Rights Council 
acknowledged the significant efforts made by 
human rights defenders to support the ICC. 
She said explicitly, “They are courageously and 
fervently pursuing their work in support of the 
noble cause of justice”

In Iraq, more than 10 years after the 
uS led invasion, the country is still in 
transition and facing a complex con-
flict with heavy involvement of non-
state actors, including armed groups. 
Arguing that security comes first, the 
Iraqi authorities still place limits on 
fundamental freedoms that make it 
very dangerous to work as a HRD. 
These include limits on freedom of ex-
pression and freedom of association. 
Trade unions are still forbidden in the 
public sector in Iraq. In the past few 
years the country has attracted the 
attention of and significant interven-
tion by several international human 
rights actors including the UN. These 
actors worked on the promotion of 
human rights and, together with the 
authorities, they made many prom-
ises concerning rights in the political 
discourse. This was done mainly as 
part of legitimizing new changes. 

In my research I asked a sample of 193 
HRDs in different categories: lawyers, 
journalists, trade unionists, volun-
teers in NGOs, and others, why they 
were involved in human rights, and 
how they become HRDs. In their an-
swers they made many references to 
the promotion of human rights and 
international standards that they had 
learnt about recently.  This might ap-
pear as a positive environment for 
HRDs to work in and for new per-
sons to commit themselves to the 
defence of human rights, instead we 
have many newly motivated, mostly 
young persons, at risk with no effec-
tive tools for protection. 

Within the promotion process there 
was a lack of understanding of HRDs’ 
roles and rights: what are the risks 
that they might face from state and 
non-state actors, and what are avail-
able protection mechanisms? In the 
most common method used to pro-
mote human rights in Iraq - orga-
nising human rights trainings and 
workshops - the issue of protecting 
the HRDs was marginalised and the 
risks that HRDs have faced and are 
facing were underestimated.  For ex-
ample, 147 HRDs (76%) of the sample 
received trainings on human rights 
(between 1 to 5 training sessions). In 
order to determine the importance of 
the topic of HRDs in these trainings I 
asked: How many of these trainings 

included the topic of Human Rights 
Defenders? 84 (44%) responded 
‘Never’. In another question I asked 
if they could identify the internation-
al protection mechanisms for HRDs: 
115 (68%) of them answered that they 
did not know about any; while those 
who answered ‘Yes’ failed to give a 
concrete example of a HRDs’ protec-
tion mechanism. Most of them failed 
to make a link between their work 
and the HRDs’ rights and protections 
mechanisms provided in the HRDs’ 
declarations or HRDs mandates.  
These are examples of how protecting 
HRDs is marginalized in the whole 
process of promoting human rights. 

As long as the Iraqi authorities guar-
antee no protection for HRDs and con-
tinue to limit fundamental freedoms, 
HRDs will be increasingly at risk. 124 
(64%) of the sample responded that 
they are facing censorship or viola-
tions of their freedom of expression 
and 93(48%) of them have already 
faced a direct threat related to their 
activities. Their risks include death, 
being criminalised, tortured or forced 
to leave the country. The main threats 
come from the authorities themselves, 
but armed groups also pose threats to 
HRDs. The cases of Jalal Dhiab, Oday 
Hatem, and Hassan Jumma are only 
examples.

One can argue that the lack of protec-
tion for HRDs and the fact that states 
and stakeholders fail to take into con-
sideration the HRD’s Declaration is 
a problem worldwide and not a spe-
cific issue in Iraq or other post conflict 
countries.’More than a decade after its 
adoption by the General Assembly, the 
Declaration is not an instrument that is 
sufficiently familiar either to those who 
bear the principal responsibility for its 
implementation — namely, Governments 
— or to its rights-holders, human rights 
defenders’ (Margaret Sekaggya, 2011). 
But in my research I want to argue 
strongly that the promotion of hu-
man rights as it has been carried out 
in Iraq, where the protection of HRDs 
was marginalized in the promotion 
process, has actually been detrimental 
to the advancement of human rights 
standards, because more HRDs are 
exposed to risks for which they are 
totally unprepared.
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To be clear, this is not a call to stop 
promoting human rights in Iraq or 
in other post- conflict countries, it is 
rather a call for an integrated policy 
of protection of HRDs while imple-
menting HR promotion projects. I am 
advocating a policy that considers the 
protection of HRDs as central to the 
promotion of human rights.  

Another problem we confront is clari-
fying and defining exactly what is 
involved in protecting HRDs. unfor-
tunately protection at local levels is 
often understood as being limited to 
negative protection, meaning actions 
that institutions and organizations 
undertake after a violation has oc-
curred, and after the individual HRD 
has faced an actual risk. Protection 
activities in such cases might include 
letters and calls to the state to re-
frain from violations or taking action 
against the violator; evacuation or 
hospitalization of the HRD; attending 
and monitoring the court if the HRD 
is criminalized; or prisons visits if he 
is imprisoned. Whilst we want actions 
that provide effective remedy, includ-
ing ending violations, and providing 
compensation and accountability for 
violations. The result of providing 
only negative protection is that only 
a few are protected while the majority 
is abandoned. 

This kind of protection under values 
and ultimately undermines more 
proactive aspects of protection, like 
ensuring the legitimacy of the HRDs’ 
role and activities within the society. 
Formal recognition by states of the 
important role that the HRDs and 
individuals play in building demo-
cratic society – through laws or po-
litical statements – and recognition by 
larger groups, especially traditional 
actors, is crucial to providing proac-
tive protection. 

Conclusions 
HRDs rights are protected under in-
ternational human rights law; states 
and international actors need to rec-
ognize that failure to adequately pro-
tect HRDs undermines the promotion 
of human rights, especially in post-
conflict states and states in transition.  
They need to make the issue of HRDs’ 
protection central to the promotion 
process. HR mandates should dedi-

cate segments of their reports to the 
situation of HRDs as a category and 
not merely report on what happens to 
specific kinds of human rights work-
ers, for example, journalists. HRDs’ 
protection should be included in all 
promotion activities, materials, train-
ings and manuals.
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This is a reconciliation picture 
Owacgiu (the brother, on the left): « One day me and my sista came back late to the camp because we 
had worked in the field and didn’t see time passing. The soldiers at the entrance of the camp saw us 
and asked why were were late didn’t we know the rules. So they told me to hit my sista with a wodden 
stick but I didn’t want to hurt her so I hit softly. but they saw me and tomd me I was not hitting hard 
enough that I show them on their legs how strong I was hitting her. So I hit them with all the strenght 
I had and they cried and saud i twas strong and that I can continue hitting my sista. And I continued 
hitting her softly. »Grace (the sister, on the right): « They then saw other old women coming back to 
the camp « late » and told my nrother to hit them and that I could go home. I was very worried for 
Owacgiu that they would do something bad to him. When I saw him coming back I was very happy I 
even greeted him and then we laughed together of the soldiers.”

“
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Introduction

Information, communication, and 
technological developments changed 
the outlook regarding how people 
‘seek, receive and impart information 
and ideas’.1 Using the Internet, indi-
viduals have new opportunities to ex-
change knowledge and ideas as well as 
participate in social and political life.  
Internet is, nowadays, the primary 

1     Article 19 of the International Cov-
enant on Civil and Political rights states that “1. 
Everyone shall have the right to hold opinions 
without interference. 2. Everyone shall have the 
right to freedom of expression; this right shall 
include freedom  to seek, receive and impart in-
formation and ideas of all kinds, regardless of 
frontiers, either orally, in writing or in print, in 
the form of art, or through any other media of 
his choice. 3. The exercise of the rights provided 
for in paragraph 2 of this article carries with it 
special duties and responsibilities. It may there-
fore be subject to certain restrictions, but these 
shall only be such as are provided by law and 
are necessary: (a) for respect of the rights or 
reputations of others; (b) for the protection of 
national security or of public order (ordre pub-
lic), or of public health or morals.”

mode of communication and impart-
ing information (lucci, 2013).

However, the exercise of freedom of ex-
pression on the Internet has been limit-
ed by legal regimes and policies (zen-
covich, 2008, p. 105), causing growing 
concerns over legal and regulatory 
trends that might be constraining free-
dom of expression on the Internet 
(Dutton, et al., 2011). This paper will 
focus on the case of ‘national isolated 
Internet’; this expression indicates the 
establishment of a national network of 
information which is separate from In-
ternet as the global network. 

This research tries to explore if and 
how human rights standards concern-
ing freedom of expression can play a 
role in the protection of access to Inter-
net (as World Wide Web).  This article 
also presents a preliminary look at the 
‘national internet’ project in Iran.

Access to Internet as a human right: 
concepts and meanings
Cutting-off of local Internet connection 
from the global network is a limitation 
to the access to Internet. The term ‘ac-
cess to internet’, in human rights de-
bates, might be used for referring to 
different cases and practices. At the 
same time, restriction on such access 
can take various forms. 

Access to digital content and applica-
tions
Access to Internet content and ap-
plications can be restricted by block-
ing them. Blocking may be applied 
based on secret blacklists of filtering 
and/or by creating a legal and norma-
tive structure for taking down digital 
content (Korff & brown, 2012). Cyber-
attacks are another way of restricting 
access to online content. (Deiber, et al., 
2010).
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Access to Internet as having 
connection
One serious restriction of the freedom 
of expression and access to informa-
tion through internet is shutting down 
the internet connection. Internet cut-off 
might happen in different forms, such 
as a just in time cut-off, cutting off indi-
vidual connection for violation of intel-
lectual property and prevention of 
crime or establishing national isolated 
internet. 

Just in time Internet cut-off 
Just in time internet cut-off refers to sit-
uation in which access to online world 
information is denied when the content 
may have the greatest impact, such as 
elections, protests, or anniversaries of 
social unrest (ONI, 2012). It prevents 
users from accessing or disseminating 
information at key political moments 
(la Rue, 2011). Some examples of Just 
in time internet cut off are Nepal (2005), 
burma (2007), China (2009), Egypt and 
libya (2011), Syria in 2013 (Aljazeera, 
2013). 

Cutting off individual internet 
connection
This can include internet cut-off ac-
cording to emergency laws (OSCE, 
2012, p. 23), suspension of internet 
access for infringement of intellectual 
property and for prevention of spe-
cific crimes. for example in france, 
according to the so called “three-stri-
kes law”, infringement of copy rights 
could lead to suspension of internet 
service (EDR, 2009). In some other le-
gal systems there is a developed juri-
sdiction for preventing offenders form 
using in whole or in part the internet 
(Gillespie, 2011).

Local isolated Internet
The term National or Local Isolated In-
ternet refers to a national domestic ver-
sion of the World Wide Web. A totally 
closed system that would function like 
a sort of intranet, yet providing a na-
tional information network filtered and 
firewalled as desired.

Universal access to Internet
The debate among scholars, policy 
makers and civil right activists over 
universal access to the Internet revolves 
around a policy-oriented theory. 
This theory supports the recognition 
of a fundamental right to Internet 

access, intended as access to network 
infrastructure. In particular, affordable 
Internet access and computer literacy 
are demanded (ClD, 2012). under 
international human rights law, there 
aren't any positive obligations on states 
to provide universal Internet access 
(Serrano, 2006), although in some 
countries - such as Estonia, Finland, 
france, Greece (Ayish, 2010) and Spain 
(Reuters, 2009) - the right to Internet 
access of citizens has been recognised 
(Syska & ziolkowski, 2010). In some 
countries, such as Greece, this right 
has been recognised in the constitution 
(the Constitution of Greece, Art. 5A). 
In others, such as Estonia, it has been 
recognised by citizens through a 
public information Act (the Estonian 
public Information Act, 2000). In 
Finland the right to access broadband 
Internet has been recognised in the 
national action plan (finish Ministry 
of Transport and Communications, 
2008). In france, instead, it was 
declared a fundamental right, and 
as part of the freedom of expression 
by the French Constitutional Council 
(french Constitutional Council, 2009).

Access to Internet as a means
The right to freedom of expression in-
cludes the freedom to hold opinions, 
and the freedom to impart information 
and ideas. The freedom to receive in-
formation also entails the right to ga-
ther and to seek information. This right 
covers the means and mediums throu-
gh which information is received and 
distributed.  Imposing any limitation 
on these means, is a clear interference 
with the right to receive and impart in-
formation, and should be examined by 
the three-part test of legality, legitima-
cy and proportionality established in 
article 19(3) of the International Con-
vention on Civil and Political Rights 
(ICCPR).

Internet is an important means of re-
ceiving and distributing information. 
According to article 2 paragraphs (1) 
and (2) of ICCPR, states have underta-
ken the responsibility to guarantee to 
everyone the right to access, express, 
seek, receive and impart information. 
This obligation includes the prohibi-
tion on depriving their citizens from 
Internet access, and of taking measures 
that ensure and protect citizens’ right 
to access the Internet (la Rue, 2011). 

Imposing a limitation on Internet con-
nectivity by national blackout or con-
nection cut-off is a clear interference on 
the right to freedom of expression.

In the case Autronic AG v. Switzerland, 
the European Court of Human Rights 
(ECHR) recognised that restrictions 
on the use of the means of informa-
tion interferes with the right to recei-
ve and impart information, because 
the protection does not only apply to 
the content, but also to the means of 
transmission or reception. Similarly, in 
December 2012 the Court declared that 
Article 10 of the European Convention 
on Human Rights regarding freedom 
of expression does not only apply to 
the content of information, but also to 
the means of disseminating it (case Ah-
met Yıldırım v. Turkey).

Local and National Isolated Internet
'Local isolated Internet' has already 
been conducted in some countries 
such as North Korea and Cuba. Also 
according to official statements, there 
is an ongoing project for establishing 
a local isolated Internet in Iran (ISNA, 
2012).  At the end of 2012 there was 
just one cybercafé in North Korea's 
capital.  There, normal citizens do not 
get access to the Internet; this privilege 
belongs to a selected number of elites 
in the country, such as academics and 
scientists (lee, 2012). In Cuba, most In-
ternet users are only able to connect to 
a government intranet rather than the 
proper Internet. Some sources estimate 
that only 200,000 residents have access 
to the World Wide Web. The Internet 
penetration in Cuba is 1 to 3 percent 
(Kelly & Cook, 2011, p. 109).

The situation in Iran is different from 
that of the abovementioned countries. 
According to official statistics, near 60% 
percent of Iranians, around 45 million, 
are Internet users.2 The establishment 
of a national Internet is based on the 
'fifth five Year Development Plan of 
the Islamic Republic of Iran' (2010-
2015), according to which a 'national 
information network' should be 
developed.3  

2     According to official statistics. Pro-
vided by the “Iranian Centre for National In-
ternet Development”(matma),  available at : 
http://www.matma.ir/matma/mnu-Internet-
penetration.html (accessed at 4Juy 2013)
3     Article 46. fifth five Year Develop-
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In July 2011, the Iranian Communication 
and Information Technology Minister 
announced the launch of the first phase 
of a 'National Internet' (Cristopher 
& farnaz, 2011). According to state 
officials, the 'National Internet' is 
necessary for boosting cyber-defence 
capabilities in the country,4 confronting 
oppositions' online activities against 
government officials on social 
networks, as well as a more effective 
protection of the country's information 
and of the people's security.5 After 
planning the National Internet, many 
infrastructure, optical fibre cables, and 
new data centres have been provided 
to enable many more sites to be hosted 
inside the country instead of abroad 
(ITNA, 2012). 

This project attracted little attention at 
the beginning, however, some analysts 
discovered that it was advanced 
enough to give the authorities the 
power to cut-off the entire country from 
the World Wide Web, while keeping 
their inter-institutional and banking 
connection intact (Tajdin, 2013). 
In April 2012, the Iranian minister 
stated that the Internet is an unsafe 
environment and by establishing a 
national information network internal 
networks will be kept separated from 
the Internet (ISNA, 2013). According 
to a prominent study carried out by 
Collin Anderson at the  university 
of Pennsylvania (Anderson, 2012) 
Iran has broken from commonplace 
Internet addressing standards to create 
a private network that is only accessible 
within the country. According to 
Anderson’s paper, 'these addresses are 
normally only used in small settings, 
such as offices, and not allowed to 
travel outside local networks'. 

Some experts say that this system 
will enable people to go about their 

ment Plan of the Islamic Republic of Iran (2010-
2015), 2010.
4     for more information see: zetter, 
Kim, n03/25.2013,  legal Experts: Stuxnet At-
tack on Iran Was Illegal ‘Act of Force’, Wired, 
available at::  http://www.wired.com/threat-
level/2013/03/stuxnet-act-of-force/ (accessed at 
4Juy 2013)
5     for more information see: khabar-
online, 12 october 2012,  “immpostant sta-
ment of  ministry of communication in Fri-
day prays about national Internet and syber 
attacks”. Available at:  http://khabaronline.ir/
detail/250220/ict/ict (accessed at 4Juy 2013)

business and communicate with each 
other inside the country, while giving 
the government the power to control 
their access to the outside world. 
Therefore, these new means can be 
considered as a threat to Internet access, 
given their capacity to isolate national 
networks from the global Internet 
(Tajdin, 2013). Even now, according to 
Anderson’s researches, only a minority 
of queried Private Network inside Iran 
have access to Global Internet through 
related systems (Anderson, 2012).

State Human rights obligations and 
“local isolated Internet” 
According to art. 19 para. 3 of the IC-
CPR, the right to freedom of expres-
sion is not an absolute right and limi-
tations can be imposed on it. But any 
limitation must pass the following 
three-part test: a) It must be provided 
by law (legality); b) it must be justified 
for the purpose of protecting the rights 
or reputation of others, national secu-
rity/public order, or public health or 
morals (legitimacy); c) it must be neces-
sary and carried out through the least 
restrictive means required to achieve 
the purported aim (proportionality). 
The establishment of ‘National Inter-
net’ in Iran, in particular, was backed 
by the justification of national security 
and public order. This justification for 
‘shutting down’ the connection to glo-
bal Internet should be examined ac-
cording to human rights standards.

a) Principle of legality
 Any limitation on Internet access with 
regard to its connection with right to 
freedom of expression should be pro-
vided by law. Rule of law theory im-
plies that a legal rule for recognition as 
a law should contain some formal and 
substantial characteristics6, such as: 
clarity, accessibility and foreseebility 
(HRC, GC. No. 34). blocking citizens’ 
access to the extensive range of con-
tents and services of the World Wide 
Web, as a solution to current social and 
political problems, and cyber security 
is not based on a clear predictable legal 
base. Since, it is unclear exactly which 
content and service, for what reason 
and for how long will it be inaccessi-
ble. The Human Rights Committee in 
General Comment no. 34 on freedom 

6     See Tamanaha, b. z., On the rule of 
law: History, Politics, Theory, Cambridge: Cam-
bridge university Press. 2004.

of expression asserted that the law 
should be sufficiently precise, only in 
this way can individuals regulate their 
conduct according to it (HRC, GC. no 
34, 2011). The Human Rights Commit-
tee mentioned that a law may not con-
fer unfettered discretion for the restric-
tion of freedom of expression on those 
charged with its execution.

b) Principle of Legitimacy
Protection of national security and of 
public order in human rights law has 
its own definition. It cannot be used as 
a resort by a state for protection of the 
governing group’s ideology or against 
any criticism of state functions (Johan-
nesburg Principles, 1995). A restriction 
seeking to be justified on the grounds 
of national security is not legitimate, 
unless its genuine purpose and de-
monstrable effect is to protect a coun-
try’s existence or its territorial integrity 
against the use or threat of force (Jo-
hannesburg Principles, 1995). It seems 
that the probability of a cyber attack in 
the future or opposition’s activities on 
the Internet cannot be considered as a 
legitimate justification for cutting off 
access to the global Internet.

c) Principle of proportionality
According to human rights standard, 
any limitation on the right to freedom 
of expression for the protection of a 
legitimate aim ‘must be necessary for 
that legitimate aim’. This means that 
such limitation is not acceptable if the 
protection could be achieved through 
other ways that do not impose restric-
tion or are less restrictive of the free-
dom of expression. Also, there should 
be a direct and immediate connection 
between the expression and the threat 
(HRC, CG. No. 34).

We can conclude cutting-off access 
to the World Wide Web on a national 
scale cannot be considered as the less 
restrictive way for protecting national 
security. Also, the relation between the 
building of a national separated net-
work and a legitimate protection of na-
tional interest is not clear. For example, 
one justification for building a national 
network of information is preventing 
cyber attacks such as in the Stuxnet 
case. Stuxnet is a computer worm dis-
covered in June 2010 that is believed to 
have been created by the united States 
and Israel to attack Iran’s nuclear fa-
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cilities (zetter, 2013). International law 
experts asserted that the employment 
of this kind of software could be con-
sidered as a use of force in interna-
tional law (Anon, 2013, pp. 45-46). but 
if we look at this case we realise that 
this malware was transferred to the 
nuclear plant by portable data transfer 
devices, not the net (Milevski, 2011). 
Therefore, the Stuxnet case does not 
demonstrate any direct and immediate 
link between establishing a national 
isolated network and the protection of 
national security from cyber attacks.

d) Not to put in jeopardy the right 
itself
Imposing restrictions on the exercise of 
freedom of expression may not put in 
jeopardy the right itself. The Human 
Rights Committee emphasized that 
the relation between right and restric-
tion and between norm and exception 
must not be reversed (HRC, CG. No. 
34). It also stressed that ‘The legitimate 
objective of safeguarding and indeed 
strengthening national unity under 
difficult political circumstances cannot 
be achieved by attempting to muzzle 
advocacy of multi-party democracy, 
democratic tenets and human rights’ 
(HRC, Mukong v. Cameroon, 1991). 
Internet in many countries constitutes 
a central place for political discourse. 
Therefore, without access to the In-
ternet individuals are deprived of full 
substantiation of their right to freedom 
of expression.

Conclusions and policy recommen-
dations
International standards regarding the 
right to freedom of expression protect 
individuals’ right to Internet access. 
Therefore we can conclude, according 
to article 2 paragraphs (1) and (2) of 
ICCPR, that states have undertaken to 
guarantee individual rights to access 
to Internet to everyone as an important 
means of expressing, seeking, receiv-
ing and imparting information (la 
Rue, 2011). This obligation includes 
the state’s obligation not to arbitrarily 
deprive its citizens of Internet access 
and to take measures that ensure and 
protect citizens’ right to access to the 
Internet.

When governments control the links 
that connect the country to the World 
Wide Web, they could decide to cut-off 

international access. In this case, not 
only international websites, but even 
domestic websites and services that 
are hosted overseas will be rendered 
inaccessible. State monopoly and con-
trol over a country’s connectivity to 
the global Internet traffic poses a sig-
nificant threat to online free expres-
sion and privacy, particularly at times 
of political unrest. According to Article 
19 (2) of the ICCPR ‘Everyone have… 
the freedom to seek, receive and im-
part information and ideas of all kinds, 
regardless of frontiers…through any… 
media of his choice’. 
 
The Human Rights Committee rec-
ognized the particular importance of 
Internet in changing communication 
practices and emphasized that ‘States 
parties should take all necessary steps 
to foster the independence of these 
new media and to ensure access of in-
dividuals thereto’. According to some 
authors, in societies today, the basic 
human right to freedom of expression 
and information cannot be properly 
exercised without the presence of a 
large number of rival media outlets 
which are free from the domination of 
political or commercial interests (Korff 
& brown, 2012, p. 102).
With regard to abovementioned rea-
son Human Rights Committee always 
paid attention to overbearing govern-
ment control on media. For example, 
in Sri lanka human rights committee 
observation, in 1995, said: ‘…that gov-
ernment ownership and control over 
much of the electronic media might 
undermine the right of everyone to 
seek, receive or impart information 
and ideas of all kinds’(HRC, 1996).

‘Isolated National Internet’ provides 
powerful tools for governments to ap-
ply on/off control over the Internet. 
However, cutting-off access to the 
Internet or parts of the Internet, for a 
whole or a portion of a population can 
not easily be justified based on public 
order or national security grounds. 
National security has its specific nar-
row definition in human rights law. 
Also, according to the principle of le-
gality, there must always be a clear and 
precise law that explicitly draws the 
borders of the imposed limitation. 
Another issue is proportionality. Pro-
tection of national security and public 
order in the cyber state does not justify 

blanket restrictions on freedoms, as 
any limitation must be commensurate 
to the actual threats. Cutting off one 
whole nation from the global Internet 
is hardly compatible with the principle 
of proportionality: the state should 
elaborate solutions that bear a direct 
and immediate link with the threat 
and adopt measures that effectively re-
spond to the identified threat while re-
stricting as little as possibile individual 
freedoms.   
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Here I am breaking the fore-wood with a lot of strenght”“
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Introduction
The vast majority of contemporary 
armed conflicts are non-international 
in nature and occur within the ter-
ritory of a State, either between the 
State and organised armed groups 
or between and within such groups.1 

1    A non-international armed conflict is 
different from an international armed conflict: 
“One of the distinguishing features between 
international and non-international armed con-
flict is the actors that take part in them. Non-in-
ternational armed conflicts are fought between 

Conflicts in countries such as Sri 
Lanka, Algeria, Colombia, Sierra 
Leone, Sudan and the present con-
flict in Syria provide recent examples 
of non-international armed conflict. 

armed forces of states(‘states’) and the military 
wings of non-state armed groups(‘non-state 
armed groups’ or ‘armed groups’) or between 
armed groups.” in Sandesh Sivakumaran 
(2012), The Law of Non-International Armed Con-
flict, united Kingdom, Oxford university Press, 
p.3.

The outcomes of such conflicts are 
invariably the destruction of human 
lives, resources and infrastructures. 
In many cases, Armed Non-State Ac-
tors (ANSAs)2 are found to be more 

2     For the purpose of this article, Gene-
va Call’s definition of Armed Non-State Actors 
is used. Geneva Call is a neutral and impartial 
humanitarian organization dedicated to engag-
ing armed non-State actors (NSAs) towards 
compliance with the norms of international 
humanitarian law (IHl) and human rights law 
(IHRl). The organization focuses on NSAs that 
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culpable than state actors for these 
outcomes. It has been observed that 
ad-hoc/special agreements with AN-
SAs are one way of not only ensuring 
the protection of human beings but of 
upholding humanitarian and human 
rights norms in non-international 
armed conflict for two main reasons. 
first, these agreements give ANSAs a 
sense of ownership and responsibility 
that they may otherwise lack, since 
they do not participate in the interna-
tional treaty-making process nor are 
they party to international treaties. 
Second, such agreements give ANSAs 
a degree of recognition both nation-
ally and internationally to represent 
people whom they may be fighting 
for. 

The Practice of Parties in Reaching 
Ad-Hoc/Special Agreements in Non-
International Armed Conflicts
As stated by the International Com-
mittee of the Red Cross (ICRC), ‘spe-
cial agreements between the parties 
to non-international armed conflicts 
enable the parties to make an explicit 
commitment to comply with humani-
tarian law.’3 Common Article 3(2) to 
the four Geneva Conventions of 12 
August 1949 provides, ‘The Parties to 
the conflict should further endeavour to 
bring into force, by means of special agree-
ments, all or part of the other provisions 
of the present Convention.’ However, 
examples of such agreements existed 
prior to Common Article 3. For in-
stance, with the support of the ICRC, 
the Nationalist government’s General 
franco in Madrid and the Republi-
can government in burgos agreed to 
apply the 1929 Geneva Conventions 
during the Spanish Civil war.4

operate outside effective State control. Accord-
ing to Geneva Call, the term “armed non-State 
actors” (ANSAs) refers to organized armed en-
tities that are primarily motivated by political 
goals, operate  outside effective State control 
and lack the legal capacity to become party to 
relevant  international treaties. “This includes 
armed groups, de facto governing authorities, 
national liberation movements, and non- or 
partially internationally recognized States,” in 
Geneva Call, Annual Report 2011, p.4.
3     Michelle Mack (2008), ‘Increasing 
Respect for International Humanitarian law 
in Non-International Armed Conflict’, ICRC, 
Geneva, p.16, available at http://www.icrc.org/
eng/assets/files/other/icrc_002_0923.pdf (ac-
cessed 22 June 2013)
4     Michel veuthey (2003), ‘learning 
from History: Accession to the Conventions, 
Special Agreements and Unilateral Declara-

The parties to a non-international 
armed conflict can include provisions 
in the special agreement based on 
their mutual consent. Therefore:

A special agreement might either create 
new legal obligations by going beyond 
the provisions of IHL already applicable 
in the specific circumstances (a “consti-
tutive” agreement), or it might simply 
restate the law that is already binding on 
the parties, independent of the agreement 
(a “declaratory” agreement). It may also 
be limited to specific rules that are partic-
ularly relevant to an ongoing conflict...5

further, the parties to the conflict can 
include customary rules in an ad-
hoc/special agreement in addition to 
treaty provisions.6 However, as indi-
cated by the International Criminal 
Tribunal for the former Yugoslavia 
(ICTY), provisions in a special agree-
ment are not valid if they are contrary 
to peremptory norms of international 
law.7 Parties are therefore potentially 
subject to criminal prosecution if they 
violate the special agreement.8

In several cases, the practice of the 
parties to a non-international armed 
conflict asserts that they go beyond 
Common Article 3 by including a 
wide range of subjects, including in-
ternational human rights law. These 
agreements are reached with the fa-
cilitation of international actors such 
as the ICRC and the uN bodies and 
can be concluded between the two 
conflicting parties as well as between 
the parties and international organi-
zations. 

under the auspices of the ICRC, a 
special agreement was concluded in 
accordance with Common Article 
3 among the different parties to the 
conflict in bosnia and Herzegovina 
on 22 May 1992.9 In this agreement, 

tions’, in Proceedings of the Bruges Colloqui-
um Relevance of International Humanitarian 
Law to Non-State Actors, 25 – 26 October, 2002, 
College of Europe, Special Edition, No.27, p. 
140.
5     Michelle Mack, op. cit., p.16.
6     Ibid., p.16.
7     Prosecutor v. Dusko Tadic aka “Dule” 
(Decision on the Defence Motion for Interlocutory 
Appeal on Jurisdiction), IT-94-1, ICTY, 2 October, 
1995, para.143.
8     Ibid, paras.143-4.
9      Bosnia and Herzegovina, Agreement 
No.1 of 22, 1992, Case No.204, Former Yugosla-

Common Article 3 and other provi-
sions from the four Geneva Conven-
tions and Addition Protocol I were in-
cluded to regulate means and method 
of warfare and protect individuals 
and civilians taking no active part in 
the hostilities, including members of 
armed forces who laid down their 
arms and those ‘hors de combat.’10

Traditionally, only states have obliga-
tions in international human rights 
law11 and not ANSAs, mainly for two 
reasons. First, the ANSAs are not par-
ties to international treaties and as 
such do not possess the capacity to 
violate human rights treaties or to up-
hold human rights obligations. Sec-
ond, States fear that recognising the 
human rights obligation of ANSAs 
would be an indirect recognition of 
their international status, thus posing 
an affront to State sovereignty. 

However, in a few instances, by in-
cluding human rights provisions in 
special and peace agreements, States 
and the international community 
have recognised the capacity of AN-
SAs and have expressed their willing-
ness to acknowledge their rights and 
responsibilities in non-international 
armed conflicts. On the other hand, 
ANSAs are also willing to bear re-
sponsibility under human rights laws 
as it would give them the opportu-
nity to represent their community 
and provides international exposure. 
For instance, the preamble of the San 
Jose Agreement on Human Rights be-
tween the Government of El Salvador 
and the Frente Farabundo Marti para 
la Liberacion Nacional (fMlN) in 1990 
recognised the capacity and willing-
ness of the fMlN as follows: ‘Bear-
ing in mind that the Frente Farabundo 

via, Special Agreement between the Parties to the 
Conflict, in Marco Sassoli, et al., (2011), How does 
Law Protect in War? Cases, Documents and Teach-
ing Materials on Contemporary Practice in Interna-
tional Humanitarian Law, vol. II, Geneva, ICRC, 
p.1717.
10     Ibid.
11     Human rights treaties encompass 
norms to regulate relations between a state and 
individuals living under its jurisdiction. Thus, 
human rights treaties impose obligations only 
on states; see for examples, International Cov-
enant on Civil and Political Rights, 16 December 
1966, united Nations, Treaty Series, vol. 999, 
p.171, Art.2(1) and  European Convention for 
the Protection of Human Rights and Fundamental 
Freedoms, as amended by Protocols Nos.11 and 14, 
4 November 1950, ETS 5, Art.1
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Martí para la Liberación Nacional has 
the capacity and the will and assumes 
the commitment to respect the inher-
ent attributes of the human person.’12

The increasingly complex nature of 
humanitarian crises coupled with 
practical necessity led States and the 
international community to go be-
yond the traditional boundary by 
including ANSAs in the ambit of in-
ternational human rights law through 
the conclusion of special agreements. 
In the Comprehensive Agreement on 
Human Rights of 1994 between the 
Government of Guatemala and the 
Unidad Revolucionaria Nacional Guate-
malteca (uRNG), the parties agreed to 
respect human rights.13 By signing the 
Lomé Peace Agreement in 1999, the 
Government of Sierra leone and the 
Revolutionary united front of Sierra 
leone (Ruf/Sl) agreed to respect and 
protect human rights and humanitar-
ian law.14

Additionally, a special agreement 
can be concluded between the par-
ties to a conflict and international or-
ganizations. For instance, in Sudan, 
the agreement on Ground Rules was 
drawn up between the UN’s Life Line 
Sudan Southern Sectors (OlS) and 
the Sudan People’s liberation Move-
ment (SPlM/A) to work ‘in good faith 
and mutual cooperation in order to 
improve the delivery of humanitar-
ian assistance and protection of civil-
ians in need.’ The parties also agreed 
to support the Geneva Conventions, 
its Additional Protocols and the Con-
vention on the Rights of the Child. 
Besides, a separate agreement signed 

12     United States Institute of Peace, 
Peace Agreements Digital Collection, Agreement 
on Human Rights, between the Government of 
El Salvador and the Frente Farabundo Marti para 
la Liberacion Nacional (fMlN), San José, 26 July 
1990, available at http://www.usip.org/files/
file/resources/collections/peace_agreements/
pa_es_07261990_hr.pdf (accessed 27 October 
2012).
13     United States Institute of Peace, 
Peace Agreements Digital Collection, Gua-
temala- Comprehensive Agreement on Human 
Rights, 29 March 1994, available at http://www.
usip.org/files/file/resources/collections/peace_
agreements/guat_hr_940329.pdf (accessed 27 
October 12).
14     Peace Agreement between the Govern-
ment of Sierra Leone and the Revolutionary United 
Front of Sierra Leone (RUF/SL), 7 July 1999, avail-
able at http://www.sierra-leone.org/lomeac-
cord.html (accessed 27 October 2012).

by OLS with other ANSAs in Sudan 
contained the same provisions.15

Legal Implication of Ad-Hoc/ Spe-
cial Agreements
By entering into ad-hoc/special agree-
ments, ANSAs commit themselves to 
respecting human rights and humani-
tarian law in order to help reduce the 
effects of violence. for instance, the 
Agreement on the Civilian Protec-
tion Component of the International 
Monitoring Term (IMT) between the 
Government of the Philippines and 
the Moro Islamic Liberation Front 
(MIlf) reaffirmed ‘their obligations 
under humanitarian law and human 
rights law to take constant care to 
protect the civilian population and ci-
vilian properties, against the dangers 
arising in armed conflict situations.’16

Nonetheless, in some circumstances, 
the binding nature of ad-hoc/special 
agreements has been questioned. 
Some judicial decisions have denied 
the international nature of these 
agreements. 
For instance, the Colombian Con-
stitutional Court has stated that ‘the 
parties to a conflict can reach special 
agreements to strengthen application 
of the humanitarian rules. Agree-
ments of this nature are not, strictly 
speaking, treaties, as they are not es-
tablished between entities subject to 
public international law but between 
the parties to an internal conflict, 
which are subject to international hu-
manitarian law.’17 While the Special 
Court of Sierra Leone accepted the 
binding nature of Common Article 3 
on ANSAs, it did not accept the in-
ternational personality of the Revolu-
tionary united front (Ruf). further, 
the Court stated that ‘the Ruf had no 
treaty-making capacity so as to make 
Lomé Agreement an international 
agreement.’ Therefore, ‘Lomé Agree-
ment is neither a treaty nor an agree-
ment in nature of a treaty.’ 18

15     SPlM/OlS (Operation lifeline Su-
dan) Agreement on Ground Rules, July 1995.
16     Agreement on the Civilian Protection 
Component of the International Monitoring Term 
(IMT) between the Government of the Republic of 
the Philippines and Moro Islamic Liberation Front 
(MILF), 27 October 2009, Art.1.
17     Ruling No. C-225/95, Re: File No. 
L.A.T.-040; original in Spanish, unofficial trans-
lation, Case No. 243, Colombia, Constitutional 
Conformity of Protocol II, para.17, in  Marco Sas-
soli et al., op. cit.
18     Prosecutor v. Morris Kallon, Case 

However this contention is no longer 
justifiable, since the practice of other 
international bodies accepts the inter-
national status of such agreements. 
Article 3 of the vienna Convention on 
the Law of Treaties stipulates the pos-
sibility of concluding international 
agreements with ‘other subjects of in-
ternational law or between such other 
subjects of international law.’ Thus, 
ANSAs can be included as subjects 
of international law. In its Advisory 
Opinion on Reparation for Injuries Suf-
fered in the Service of the United Na-
tions, the International Court of Jus-
tice (ICJ) advocated that a subject of 
international law is an entity capable 
of possessing rights and obligations. 
However, the ICJ further stated that 
other entities do not necessarily pos-
sess the ‘legal personality and rights 
and duties [...] of a State.’19 This Ad-
visory Opinion opens the door to un-
derstand the categories of subject in 
international law. 

Indeed, ANSAs are a subject of inter-
national humanitarian law as stated 
by the Colombian Constitutional 
Court. Common Article 3 and Ad-
ditional Protocol II confer the direct 
rights and obligations to ANSAs in 
non-international armed conflict. 
Ad-hoc/special agreements recognize 
the capacity of ANSAs to confer the 
rights and obligations in both inter-
national human rights law and hu-
man rights. The Optional Protocol to 
the Convention on the Rights of the 
Child on the Involvement of Children 
in Armed Conflict of 2000 and the Af-
rican union Convention for the Pro-
tection and Assistance of Internally 
Displaced Persons in Africa of 2009 
address the human rights obligations 
of ANSAs. Further, international legal 
personality of ANSAs is recognised 
in customary international law. Ac-
cording to the Report of the Inter-
national Commission of Inquiry on 
Darfur: ‘The SlM/A and JEM, like all 
insurgents that have reached a certain 
threshold of organization, stability 
and effective control of territory, pos-

No.SCSl-2004-15-AR72 (E) and Brima Bazzy 
Kamara, Case No.SCSl-2004-16-AR72 (E), Deci-
sion on Challenge to Jurisdiction: Lome Accord Am-
nesty (Appeal Chamber), Special Court for Sierra 
Leone, 13 March 2004, paras.45, 48 and 49.
19     Reparation for injuries suffered in the 
service of the United Nations, Advisory Opinion, 
ICJ. Rep 174, 1949, p.179.  
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sess international legal personality…
’20 Therefore, rights, duties and capac-
ities of ANSAs have been recognised 
and ANSAs are to be considered as 
subjects of international law.

As observed by Anthea Roberts and 
Sandesh Sivakumaran, these special 
agreements reflect the characteristic 
of ‘hybrid treaties’ and are binding 
on the parties to the conflict.21 The 
UN Commission of Inquiry on Darfur 
states that the agreement binds the 
parties as it is considered as an inter-
national agreement. According to the 
Commission Report:

(T)he SLM/A and the JEM possess under 
customary international law the power 
to enter into binding international agree-
ments (so called jus contrahendum), have 
entered various  internationally bind-
ing Agreements with the Government. 
In these Agreements the rebels have un-
dertaken, among other things, to comply 
with humanitarian law. The NMRD con-
cluded two Agreements with the Govern-
ment of the Sudan on 17 December 2004, 
one on humanitarian access and the other 
on security issues in the war zone. In 
these Agreements the parties pledged to 
release prisoners of war and organize the 
voluntary repatriation of internally dis-
placed persons and refugees.22

The ICTY Trial Chamber reaffirmed 
the binding nature of the special 
agreement concluded between the 
parties in the former Yugoslavia by 
stating that the parties agreed ‘to 
bring into force’ Common Article 3 
and a number of other provisions in 
the Geneva Conventions through a 
special agreement upon the request 
of the ICRC.23 Therefore, the legal sta-

20     Report of the International Commis-
sion of Inquiry on Darfur to the United Nations 
Secretary-General Pursuant to the Security Council 
Resolution 1564 of 18 September 2004,  25 January 
2005, para.172  (hereafter uN Commission of  
Inquiry on Darfur ).
21     Anthea Roberts and Sandesh Siva-
kumaran (2012), ‘lawmaking by Nonstate Ac-
tors: Engaging Armed Groups in the Creation 
of International Humanitarian Law’, Yale Jour-
nal of International Law, Vol. 37, p.144.
22     UN Commission of Inquiry on Dar-
fur, para.174 ( NMRD-National Movement for 
Reform and Development).
23     Prosecutor v. Anto Furundzija (Trial 
Judgement), IT-95-17/1-T, ICTY, 10 December 
1998, para.135; Prosecutor v. Thomir Blaskic, (Tri-
al Chamber), IT-95-14-T, ICTY, 30 March 2000, 
para.172; Prosecutor v. Stanislav Galic, (Trial 

tus of ad-hoc/special agreements has 
been recognised in a non-internation-
al armed conflict.

However, in some cases, parties to a 
non-international armed conflict are 
not always fully committed to respect-
ing the agreement. In Sri Lanka, the 
ceasefire agreement between the Gov-
ernment of Sri Lanka and the Libera-
tion Tiger of Tamil Eelam (lTTE) with 
the facilitation of the Norwegian Gov-
ernment (2002-2006) failed to achieve 
its goal due to political challenges. 
However, the ceasefire agreement 
in Sri Lanka contributed crucially in 
ensuring protection of human rights 
and humanitarian law, especially the 
right to life.24 Thus, the contribution 
of special agreements in reducing hu-
manitarian crisis in non-international 
armed conflicts is undeniable.

Conclusion
While some challenges exist in imple-
menting ad-hoc/special agreements 
with ANSAs in non-international 
armed conflicts, such agreements can 
help to create an environment for 
humanitarian and human rights pro-
tection. The commitment of the par-
ties to ad-hoc/special agreements is 
crucial to humanitarian and human 
rights protection in non-international 
armed conflicts. Apart from the legal 
approach to enhance the international 
norms in non-international armed 
conflicts, political willingness of the 
parties is necessary to implement ad-
hoc/special agreements. Further, the 
close engagement of the international 
community with ANSAs would assist 
them to ensure compliance with the 
terms of ad-hoc/special agreements. 

Chamber), IT-98-29-A, ICTY, 30 November 2006, 
para. 119.
24     See UN Doc. E/CN.4/2006/53/Add.5, 
27 March 2006, para. 33.
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“This is Acholi fire.
We must have it each night. it’s where we teach our children how to welcome foreigners how 
to conduct themselves in times of sickness, how to behave with the others. We also want those 
children who were born in the camps to see what was our life before war. In acholi fire represents 
unity because everybody gathers around it, there is no discrimination. We teach our children the 
dance. Dance is very importan in ur culture, it marks every important event of the community. We 
have the Orak, the love dance for young people, the Dingiding, the dance to welcome foreigners, 
the bwola, performed for the king, the Otole, for times of war, the “Ruth”, the dance for twins, 
performed by the naked mother around the fire. A home without a fire is a non established home”
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IN lIbERIA, IMPlEMENTATION Of EDuCATION POlICIES AND STRATEGIES 
bROADlY PRESENTS A PICTuRE Of MARGINAl PROGRESS AND 
SuRMOuNTAblE HuRDlES AS THE COuNTRY AIMS TO QuICKEN POST-
CONflICT DEvElOPMENT. TO THIS END, A CORE Of EDuCATED AND 
COMPETENT HuMAN RESOuRCES REMAINS ESSENTIAl.

Introduction
Sound education in an effective sys-
tem is indispensable to transforming 
a population into versatile human 
capital, essential to national devel-
opment. The need to achieve this 
triples in an environment where hu-
man resources of about 250,000 have 
been killed, displaced or migrated. It 
is also pertinent in a country where 
state infrastructures and institutions, 
economy and everyday life have been 
largely destroyed and incapacitated 
by 14 years of violent conflict as in 
the case of liberia (vinck, Pham and 
Kreutzer 2011:3). 

liberia’s tortuous history of conflict 
did not begin in 1989 although it of-
ficially ended in 2003. Rather, its his-
torical antecedents are woven deeply 
into its troubled socio-political and 

psychological culture. The Liberian 
Truth and Reconciliation Commis-
sion Report states that the major root 
causes of the conflict are attributable 
to poverty, greed, corruption, limited 
access to education, economic, social, 
civil and political inequalities, iden-
tity conflict and land tenure and dis-
tribution, among others, that plagued 
the country for may decades.1

Liberia’s education system was seri-
ously undermined by the violent con-
flict. More than 30% of public schools 
and 24% of community schools were 
totally destroyed, and a further 16% 

1      Truth and Reconciliation 
Commission Report, Preliminary findings and 
Determinations, Volume 1, accessed  24 June, 
2013 via http://trcofliberia.org/resources/re-
ports/final/volume-one_layout-1.pdf. 

of public and community schools 
experienced major damage in addi-
tion to the disappearance of desks, 
chairs, and other basic supplies. More 
than 80% of children (6 to 17 years) 
were conscripted by various armed 
factions to fight and serve as cooks, 
porters, and ‘wives’. These occur-
rences caused school enrolment rates 
to plummet, as a whole generation of 
children missed educational opportu-
nities. Almost 35% of the post-conflict 
population never attended school and 
this includes nearly 44% of females. 
Moreover, about 56% of liberians 
are considered functionally illiterate, 
with 59% being females.2 Consequen-

2      National School Census 
Report, 2010/11, Transforming Education for Chil-
dren in Liberia, Ministry of Education, Republic 
of liberia. See also the Poverty Reduction Strat-
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tially, the post-conflict setting records 
a high number of people with lost 
youth, a large youth population, low 
levels of literacy and skills acquisi-
tion, inadequate education infrastruc-
ture and low numbers of qualified 
teaching staff and high expectations.

The pre-conflict educational sector 
of Liberia faced challenges that were 
catapulted to extreme heights by the 
conflict. The re-location of freed slaves 
by the American Colonisation Society 
(ACS) to liberia in 1820 marked the 
beginning of co-habitation between 
the natives and settlers also known as 
Americo-liberians (Sawyer, 1992:97). 
The natives were primarily ‘bush’ 
schooled3 and received training in life 
skills, cultural history, customs and 
folklores whiles the settlers received 
Western education and had better 
opportunities, thus creating an un-
healthy stratification. Western educa-
tion to natives, especially the Grebos 
and Krus whose education was ad-
ministered by the Episcopal Church, 
was resisted by political leaders and 
some settlers. The few public schools 
that existed gave more access to set-
tlers while natives couldn’t afford 
those run by individuals and reli-
gious organisations.4 This generated 
years of a skewed society where ac-
cess to education was for a few and 
was determined by lineage or social 
acceptance created a small competent 
human resource and a highly illiterate 
society. 

Post-Conflict Education Policies and 
Strategies
The efficacy of education as a tool of 
development manifests in many re-
spects. The World Bank stresses that 
education is one of the most power-
ful instruments for reducing poverty 
and inequality and lays a foundation 
for sustained economic growth.5 Sen 
admits that economic growth, which 

egy (PRS) 2008-2012 via http://liftliberia.gov.lr/
doc/prs.pdf accessed 5 April, 2012.
3      There are two main societ-
ies involved in bush school, the Poro and Sande 
societies. Poro is the society for men and Sande 
for women.
4      George H. Nubo, “A New 
liberia: from the Ashes of Civil War”, accessed 
on 4 June 2013 via http://www.theperspective.
org/newliberia.html. 
5      The World Bank Educa-
tion Data, accessed 24 June, 2013 via http://data.
worldbank.org/topic/education. 

comprises of market productivity and 
a rise in the gross domestic product, 
is among the contributory factors 
of development. The reason being 
that economic growth enlarges hu-
man skills, widens their choices and 
develops human beings as resources 
that can in turn influence economic 
development. Positing further, Sen 
argues that improving the lives of 
every individual in society goes be-
yond economic growth, as its divi-
dends do not always trickle down to 
spread economic benefits and end 
poverty. Stemming from its propo-
nents, human development includes 
enlarging people’s choices, enhanc-
ing human capabilities and freedoms 
to enable them live long and healthy 
lives, to have access to knowledge 
and a decent standard of living, and 
participate in the life of their commu-
nity and decisions affecting their lives 
(Sen, 2000).6

Pre-primary and primary education 
supports children in their physical, 
emotional, social and intellectual de-
velopment. Having laid these solid 
foundations with an equally sound 
high school and tertiary education re-
sults in a highly literate society.  Such 
a society is vital for strong economic 
development as it effectively pro-
motes employment opportunities and 
economic productivity, higher rates of 
innovation, optimum use of new tech-
nologies, reduces mortality rates due 
to access to adequate health knowl-
edge and ability to make informed 
choices. It also produces an assertive 
people, encourages political account-
ability and addresses entrenched cul-
tural views, structural inequalities 
and disadvantages.7 

Post-conflict development is said to 
have begun with the formulation of 

6      The United Nations De-
velopment Programme, “Origins of the Human 
Development Approach”, accessed 24 June, 
2013 via http://hdr.undp.org/en/humandev/ori-
gins/. 
7      Global Aid Partner-
ships, 2007, The Importance of Education, avail-
able at http://www.gaps.org.au/activities/36-
education/68-education_1importance; and 
International Labour Organisation, A Skilled 
Workforce for Strong, Sustainable and Balanced 
Growth, 2011, http://www.ilo.org/wcmsp5/
groups/public/---dgreports/---integration/
documents/publication/wcms_151966.pdf ac-
cessed 4 June, 2013. 

Vision 2024 by the Charles Taylor 
administration8 and was intended to 
pave the way for national reconcilia-
tion, reconstruction, growth and de-
velopment by earmarking education 
among other pillars. This vision was 
curtailed due to Taylor’s exit from 
office, upon being indicted by the 
Special Court for Sierra Leone for war 
crimes and crimes against humanity, 
for his involvement in the Sierra leo-
ne Conflict. upon coming into power 
in January 2006, the Sirleaf-Johnson 
administration has embarked on poli-
cies and strategies mostly with the as-
sistance of development partners to 
establish an effective system that pro-
motes scholarship, addresses struc-
tural inequality/disadvantage and re-
duces poverty ultimately by building 
a quality basic, secondary and tertiary 
education system. 

The development partners are nu-
merous with varied specialisations 
and includes the United Nations and 
its agencies, International Monetary 
fund (IMf), World bank, and other 
governmental and Non-Governmen-
tal Organisations (NGOs). These or-
ganisations assist the government 
directly with funds and provide tech-
nical expertise and guidance in the 
formulation and implementation of 
policies, strategies and programmes 
generally or indirectly with local 
NGOs and Civil Society Organisa-
tions.

The 150  Day Action Plan was em-
barked upon in 2006 to address the 
limited access to basic services, in-
cluding education. Spearheaded by 
the World Bank and IMF, Poverty 
Reduction Strategy Papers (PRSP) are 
generally aimed at promoting broad-
based growth, reducing poverty, and 
financing needs. In the case of libe-
ria, the 2007 Interim Poverty Reduc-
tion Strategy Paper (IPRSP) preceded 
the PRSP. 9  Pillar 4 of the 2007 IPRS 
included initiatives for curriculum 

8      The 150-Day Action Plan 
2006, available via http://www.liberianembas-
syus.org/uploads/PDffiles/150-Day%20Re-
port.pdf.
9      Poverty Reduction Strat-
egy Papers available at http://www.imf.org/
external/np/prsp/prsp.aspx. The Interim Pov-
erty Reduction Strategy Paper, 2007 available at 
http://www.imf.org/external/pubs/ft/scr/2007/
cr0760.pdf.
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review to reflect current thinking and 
needs. The introduction of the Free 
and Compulsory Education Policy in the 
2007-2008 academic year by the Minis-
try of Education abolished tuition fees 
in public primary schools and signifi-
cantly reduced fees for public second-
ary schools. The strategy also empha-
sised the Accelerated Learning Program 
(AlP), a parallel primary intervention 
to address the basic education needs 
of young adults who missed out on 
primary education through formal 
education and skills training, depend-
ing on student preference. It sought to 
improve enrolment, attendance and 
retention through its school feeding 
programme with the World Food Pro-
gramme (WfP) and the united Na-
tions Children’s fund (uNICEf).10 

Likewise, the educational goals in 
Pillar 4 of the 2008 to 2011 Poverty 
Reduction Strategy (PRS), sought to 
improve the quality and access to rel-
evant education at all levels by em-
phasising the availability of universal 
Primary Education and recognising 
the needs of the disadvantaged, espe-
cially girls. The seven strategic educa-
tion objectives were: to strengthen the 
curriculum; improve access to qual-
ity, safe, and hygienic schools; recruit 
and train qualified teachers; improve 
learning achievement and school 
completion rates; strengthen the qual-
ity and accessibility of skills and vo-
cational training; improve the quality 
of tertiary education while carrying 
out a limited and phased expansion 
and decentralisation; and strengthen 
the overall governance, management, 
and financial basis of the education 
system. 

In 2012, Vision 2030 was birthed as 
liberia’s long-term vision dedicated 
to inclusive economic growth. As a 
result, the Agenda for Transformation 
(AfT) was established as a medium-
term development strategy to support 
the achievement of the goals of vision 
2030 by guiding national development 
activities from 2012 to 2017.11 The AFT 

10      Ibid; and Interim Poverty 
Reduction Strategy Paper, 2007 available at 
http://www.imf.org/external/pubs/ft/scr/2007/
cr0760.pdf and PRS, op. cit., 2008-2012 accessed 
5 April, 2012.
11      Liberia National Vision 
2030, Draft Summary Report, 25 November, 
2012 and Agenda for Transformation, 2012-

has similar goals compared to PRS I 
and IPRS and tackles education along 
the same wave length. However, it 
gives higher priority to human devel-
opment. Additionally, the Education 
Sector Plan, 2011 Education Reform 
Act, and November 2011 liberian Ed-
ucational Administrative Regulation’s 
Manual gives new directives and 
pushes for consistency and uniform-
ity in policies and strategy implemen-
tation for maximum success.

Contribution of Education Policies 
and Strategies towards Human De-
velopment 
The government, private individuals, 
faith-based missions and communi-
ties provide education The education 
system comprises of pre-primary, pri-
mary, junior high - now upper basic 
level, senior high, Alternative Learn-
ing Programme (AlP), and tertiary 
institutions. The historical education 
stratification that limited natives from 
having access to Western education 
no longer exists. Even though ‘bush’ 
schooling still exists on a smaller 
scale and is dependent on individual 
choice and ethnic requirements, the 
earlier limitations posed by the strati-
fied society no longer exist. 

According to the 2010-2011 Na-
tional School Census Report there 
were 4,918 pre-primary schools with 
611,807 enrolled pupils and 4,934 pri-
mary schools with 674,534 enrolled 
pupils. Additionally, the Census re-
ported 1,586 upper basic schools with 
138,029 enrolled pupils and 491 sen-
ior high schools with 82,049 students. 
The ALP recorded 35,979 pupils in 
483 schools with 456 of them be-
ing public schools. The tertiary level 
records 2 public universities, three 
government community colleges in 
Buchanan, Sanniquellie and Voinja-
ma and three Rural Teacher Training 
Institutes (RTTIs) in Kakata, zorzor 
and Webbo.12 Private universities and 
institutions of higher learning such as 
Cuttington university (established in 
1889), African Methodist Episcopal 

2017, available at http://cdcliberia.org/The_
Agenda_for_Transformation_AfT.pdf accessed 
10 January, 2013.
12      Buchanan, Sanniquellie 
and Voinjama can be found in the Grand Bassa, 
Nimba and lofa Counties respectively. Also   
Kakata, zorzor and Webbo are in Margibi, lofa 
and River Gee Counties respectively. 

university, Stella Maris Polytechnic 
and united Methodist university are 
government recognised and accred-
ited. Liberia can boast of some Tech-
nical Vocational Education and Train-
ing (TvET) and skills development 
institutions, which are mostly private 
owned. Regarding human resources, 
there were 13,092 teachers at the pre-
primary level, including 6,104 trained 
ones and the primary level had 25,137 
teachers with 14,169 being trained. 
furthermore, the upper basic level 
recorded 9,919 teachers with 5,990 
trained ones and 4,695 teachers at 
the senior high level including 1,991 
trained teachers. 90% of the teachers 
teach at all the other levels including 
the ALP. 

Efforts to construct, rehabilitate, reac-
tivate, strengthen, refocus and review 
existing and new educational institu-
tions and curriculum are directed to-
wards training and developing a suf-
ficiently diversified literate workforce 
to cope with the demands of a post-
conflict society with an expanding 
job market and economy.13 The Gov-
ernment took initial steps to reduce 
school dropouts, especially among 
girls, through the World Food Pro-
gramme (WfP) and the united Na-
tions Children’s fund (uNICEf) led 
school feeding programme and the 
2007 Girls’ Education National Policy 
by providing free and compulsory 
primary school and reducing second-
ary school fees by 50%. The high en-
rolment of girls is reducing ingrained 
gender inequalities and early mar-
riages as well as improving access to 
birth control methods to reduce teen-
age pregnancies and sexually trans-
mitted diseases.

The introduction of Adult Literacy Pro-
grammes in some Counties has given 
educational opportunities to many 
young and adult women and men 
who previously lacked it. The numer-
acy and literacy modules are posi-
tively impacting female businesses 
and creating access to micro-finance. 
The rehabilitation and construction of 
schools with wells, latrines and read-
ing and learning materials are augur-
ing well for a child-friendly environ-

13      final Report of the 2011 
National Policy Conference on Education and 
Training, Suakoko, 2-5 February, 2011.
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ment. The Liberia Teacher Training Pro-
gramme (lTTP) is addressing the criti-
cal shortage of qualified teachers, and 
institutional capacity to produce new 
ones, through distance education pro-
grammes. Trained teachers in RTTIs 
from far-to-reach areas are required to 
return to these areas upon completion 
of their studies to provide the needed 
teaching to poor and deprived com-
munities. The existence of education 
opportunities for further studies, par-
ticularly in the sciences, where there 
is a weakness in the teaching field, 
through government scholarship, bi-
lateral state arrangements and multi-
national companies (through County 
administrations) is commendable. 
Salaries of public school teachers and 
lecturers are said to have increased in 
September 2011. Thus, teachers with 
Masters Degree had their salaries in-
creased from US$125 to US$480; Bach-
elor Degree holders from UD$120 to 
about uS$333; AA and b Certificate 
holders uS$155 and C Certificate 
holders US$130.14

The Challenges of Implementing the 
Education Policies and Strategies
Notwithstanding the contribution of 
education policies and strategies to-
wards developing, building and en-
hancing the human resource, a gap 
exists between the formulation and 
implementation stages due to a myr-
iad of reasons. The government’s in-
ability to enforce the tenets of the 2010 
National Policy on Decentralisation 
and local Governance is structur-
ally limiting the effective running of 
public institutions. This implies a con-
tinual dependence on the central gov-
ernment for financial disbursement, 
recruitment of personnel and the dis-
tribution of needed resources such as 
chalk and reading and learning ma-
terials. Also, inadequate government 
finance and gradual donor fatigue is 

14     Ministry of Finance an-
nounces New Salaries for Teachers and Others 
accessed June 24, 2013 via http://www.mi-
catliberia.com/index.php/media/news/press-
release/209-finance-announces-new-salary-lev-
el-for-teachers-aothers. Also, See final Report 
of 2011 National Policy Conference on Educa-
tion and Training. Additionally, the information 
is based on structured interviews, focus group 
discussions, documentations and observations 
made by the author in a qualitative field study 
conducted in 5 Counties namely Montserrado, 
Grand Bassa, Margibi, Bong and Voinjama be-
tween October and December 2012.

not keeping pace with growing de-
mands and expectations. In the 2012-
2013 the national budget, government 
and donor allocation to education 
was 12% and 12% respectively while 
that of 2013-2014 records 14% and 
9% respectively.15 However, while the 
government has increased spend-
ing, further allocations are needed to 
boost the sector.

likewise, a lack of relevant and re-
quired educational resources is con-
tributing to a poor attitude towards 
studies and teaching by both students 
and teachers alike. There are few 
teachers in overpopulated schools, 
insufficient textbooks, no equip-
ment for laboratories or fieldwork 
and few libraries and learning work-
shops. Students’ fees at the Senior 
high school level are high compared 
to most families’ income as 85% of 
the population live below the poverty 
line. The inability of parents/guard-
ians to pay additional fees or registra-
tion fees where tuition is free causes 
most students to drop out especially 
girls. Other reasons for dropping out 
are cultural inhibitions that discour-
age girls’ education and poor siting 
of schools, which results in exces-
sive walking and excludes disabled 
children. It is therefore not shocking 
as indicated in the 2010-2011 Census 
that although 674,534 pupils enrolled 
at the primary level only 82,049 stu-
dents enrolled at senior high schools.

Teachers are not motivated and work 
under poor conditions. Many teachers 
are not on the government’s pay roll 
and the government is currently not 
employing new teachers due to years 
of purging the pay roll of ghost names. 
Delayed salaries result in strike ac-
tions by teachers and students who 
go on demonstration in support of the 
teachers. The low and delayed sala-
ries of teachers have resorted to teach-
ers soliciting money from the pupils/
students, usually under the pretext of 
photocopying examination materials 
or explicitly to enable them to pass 
the examination. This leads to the 

15      National Budget for Fiscal 
Year 2012-2013 and Draft National budget for 
fiscal Year 2013-2014 accessed June 24, 2013 via 
https://docs.google.com/a/mopea.gov.lr/view-
er?a=v&pid=sites&srcid=bW9wzWEuz292lm
xyfG10zWYtYnvkz2v0fGd4OjvjNGu0NGzk
NTY2NDvjMQ. 

award of some undeserved grades.  
Further, poor female pupils/students 
may offer or be propositioned for 
sexual favours. Money/sex for grades 
promotes a poor attitude towards 
learning among students and is possi-
bly contributing to the production of 
university and high school graduates 
who lack required knowledge, skills 
and the competencies to effectively 
work in job settings.16

Strategically, the lack of synergy be-
tween academic programmes and the 
job market, have contributed to a high 
level of unemployment. for instance, 
the job market in agriculture, min-
ing and healthcare is expansive but 
records lower student enrolment than 
business administration, which has 
a narrow market due to poor private 
sector development. Graduates of the 
latter are not absorbed into the finan-
cial system due to its current narrow 
nature. TVET is under-prioritised and 
limited and producing an under-sup-
ply of skilled labour. It lacks adequate 
government commitment to provide 
funding, specialised instructors and 
equipped facilities and to have a na-
tionally defined curriculum that is not 
concentrated on construction-related 
industries so as to produce a middle 
skilled workforce.17

Regarding infrastructure, a high per-
centage of classrooms are in poor 
conditions: overcrowded and lack-
ing functioning pit latrines or flush 
toilets, access to water and staff of-
fices. Montserrado County, with the 
capital city Monrovia, has the high-
est number of schools and teachers to 
the gross disadvantage of the 14 other 
Counties. Structurally, periodic moni-
toring and evaluation of schools in 
terms of the teachers and administra-
tors’ commitment and use of reading 
and learning resources by District and 
County Education Officers is nearly 
absent because of non-functional and/
or inadequate logistical support such 
as adequate transportation, comput-
ers and printers. 

Early childhood development is im-
proving at a slow pace with most 
pre-primary education facilities being 

16     Information is based on 
Author’s qualitative field study 2012.
17     Ibid.
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scarce outside Monrovia, receiving 
less patronage due to poverty.18 

Conclusions
Education is key towards develop-
ing the requisite human resources in 
Liberia.  As such,, this calls for a ho-
listic approach to learning and hu-
man development, recognising that 
physical and intellectual well-being, 
along with socio-emotional and cog-
nitive development are all interre-
lated to enable people reach their full 
potential. Effective implementation of 
policies and strategies requires more 
commitment, functioning structures 
and cross-sectoral coordination ad-
dressing the importance of education 
on economic growth, employment, 
healthcare, improved standards of 
living, institutional building, stability 
and sustenance of peace. 

The liberian government must assist 
and enforce the supervisory role of 
the District and County Education Of-
ficers by providing them with the nec-
essary tools and resources to ensure a 
better system that is currently criti-
cised as being ineffective compared 
to many private and mission schools. 
The purging of the pay-roll must be 
quickly done for the employment of 
many teachers to reduce the workload 
on current teachers. Salaries must be 
paid in a timely manner to ensure the 
smooth progression of academic ac-
tivities and, ideally, to reduce the sex/
money for grades canker. The curric-
ulum of TVET and higher education 
institutions must examine the current 
and future market opportunities and 
diversify training to meet these needs 
in order to remain relevant and to 
reduce the spate of unemployment. 
Moreover, additional training and 
equipped facilities must be provided 
outside Montserrado County to en-
sure a better, geographically balanced 
and productive learning environment 
and system. Committing resources 
and developing a core human re-
source through an effective education 
system would develop competence in 

18     Abdullah Dukuly, Educa-
tion-liberia: “Civil War leaves School System 
in Tatters”, All Correspondents of Inter Press 
Service News Agency, accessed 4 June 2013 at 
http://www.ipsnews.net/2004/06/education-
liberia-civil-war-leaves-school-system-in-tat-
ters/. Information is based on  Author’s qualita-
tive field study 2012.

agriculture, mining, healthcare, TVET 
and education particularly in the sci-
ences, all of which are totally essen-
tial to the post-conflict development 
process. 
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“This is my brother Odong sitting by the house at night under a sky full of stars. 
stars are important because they tell us the time. For instance ‘Latwok’, which is 
a very big star, we can follow it moving through the sky from the evening to the 
morning. The stars also helped us so many times when we were running from the 
rebels: they gave us light. Also, when a child would cry - and risked to make us 
heard by the rebels, we would tell him that the stars would fall on him and they 
would look up and be so scared and stop crying”
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Introduction
In Mozambique, out of 80 million 
hectares of total land, 36 are consid-
ered potentially arable, 6 are already 
under cultivation and another 7 are 
available for agricultural investment. 
In this context, land already occupied 
includes 17 million hectares of parks 
and other protected zones and 14 
million hectares formally belonging 
to rural communities1 (Hanlon, 2011: 

1     In article 1/1 of the Land Law 19/97 
a community  is  defined as “A grouping of 
families and individuals, living in a circumscribed 
territorial area at the level of a locality [the lowest 
official unit of local government in Mozambique] or 
below, which has as its objective the safeguarding of 
common interests through the protection of areas of 
habitation, agricultural areas, whether cultivated or 
in fallow, forests, sites of socio-cultural importance, 

8).  By the end of 2011, a total of 409 
communities had requested the cer-
tification of their collective holdings 
following the process of delimitation2. 

grazing lands, water sources and areas for expan-
sion’ (Law 19/97, Article 1/1). The concept  of  ‘lo-
cal community’ was designed to give legal form 
(personalidade juridica) to the single land unit 
identified by analyzing farm systems, social 
organization and land management structures. 
Within this unit, customary norms and prac-
tices are acknowledged as the legitimate way in 
which local residents acquire and manage their 
land rights - based on the predominant “cus-
tomary group.”  For a detailed analysis of the 
Mozambique land law and communities’ land 
rights, see Tanner Christopher 2002 ‘Law Mak-
ing in an African Context: the 1997 Mozam-
bican Land Law’ FAO Legal Papers Online, n° 26. 
fAO, Rome, Italy. 
2     See the following paragraph for a 

While formalization of communities’ 
land rights through delimitation is 
not compulsory and the law automat-
ically protects informal collective oc-
cupation of land, the number of com-
munities that have been delimited is 

brief explanation on communities’ land rights 
and the process of delimitation of collective 
land holdings. A detailed description of the 
process in: De Wit Paul, Tanner Christopher 
and Norfolk Simon 2009 ‘Participatory Land 
Delimitation: An innovative development 
model based upon securing rights acquired 
through customary and other forms of occupa-
tion’ FAO Land Tenure Working Paper n° 13. FAO, 
Rome, Italy;   Terrafirma Consulting2013 ‘Land 
Delimitation & Demarcation: Preparing com-
munities for investment’, Report for CARE-
Mozambique, Terrafirma, Rural Development 
Consultants. Maputo, Mozambique.
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extremely low if compared to the total 
number of local collective entities, es-
timated to be between 3,000 and 5,000 
(Carrillho and Norfolk, 2013: 5). 

The existence of these “informal set-
tlements” obviously raises the com-
petition over land between local com-
munities and the “outsiders,” espe-
cially foreign investors willing to ex-
ploit the rural sector for commercial 
agriculture. Up until 2011, the land 
already awarded to the private sec-
tor (investors, mainly foreigners3, and 
other private entities) was 7,603,924 
ha, with 18 % of this area requested 
for agriculture, 39% for cattle, 17% for 
game farms, 11% for forest planta-
tions, 6% for tourism and the remain-
ing 9% for other activities, includ-
ing commerce and industry, services 
and housing (Carrillho and Norfolk, 
2013). This amount allocated to inves-
tors seems to be, in principle, relative-
ly low if compared to the total avail-
able land (80 million) and the land 
considered still potentially arable in 
all of the country (36 million).  fol-
lowing from this logic, the Govern-
ment of Mozambique (GoM) is push-
ing to attract  new investments in the 
“empty land” (unoccupied land) and 
it has estimated that  another 7 million 
hectares, in addition to those already 
allocated,  can be make available for 
large commercial exploitations. How-
ever, rural actors make accusations 
that this is a huge overestimation of 
the available land and that land not 
registered is very often still treated 
as terra nullius  by  investors (but also 
by public officials), even though this 
land is 90% used by people under cus-
tomary (informal) occupation.  

because of competing claims over 
land, disputes for land access and 
use have increased exponentially 
in the last few years, thus leading 
the GoM to block all concessions in  
mid-2010.  Only at the end of 2011 
did the GoM restart the process for 
leasehold authorizations and launch 
a new “zoning exercise” (zoneamento) 

3     The main investors are from Swe-
den, Norway, South Africa, UK and Portugal. 
Other countries involved in the large scale land 
acquisition process are Canada, Italy, India, 
zimbabwe, libya and Japan.  finally China, 
who first concentrated on mining and tourism, 
is now also moving to the food crops sector, es-
pecially for rice and wheat production.

which should redefine the amount of 
land made available for commercial-
agriculture investments across all 
rural areas. While the exact amount 
of ‘land still free for commercial in-
vestment’ has not yet been clarified 
(because of a delay in the issuing of 
the 2nd zoneamento), the government is 
proceeding with its strategy of com-
mercialization and liberalization of 
the agricultural sector. This is essen-
tially done through the creation of 6 
national “agricultural corridors” for 
the development of  integrated value-
chain systems, which theoretically 
will include different production cat-
egories, ranging from corporate farm-
ing (companies, essentially foreign), 
and entrepreneurial farming to family 
production systems.  Moreover, esti-
mations coming from the New Strate-
gic Plan for Agricultural Investment 
(April 2013) foresee some 4 billion 
uS dollars flowing into rural areas by 
2017. 

This scenario inevitably opens new 
critical challenges to the land relation 
between communities and investors, 
which has been all but beneficial for 
the rural poor until now. In fact, sever-
al studies4 on commercial land trans-
actions in rural Mozambique already 
showed how, in the land deal between 
the investor and the local community, 
the investor is  often the first one to 
receive more benefits and to manoeu-
vre the power relations (within and 
beyond its members) upon which the 
land transfer is built. Similar dynam-

4     The most relevant documents 
among  the huge amount of research analyses 
concerning “land rush for agricultural invest-
ments” in Mozambique are : Nhantumbo Isilda 
and Salomão Alda 2010 ‘Biofuels, Land Access 
and Rural livelihoods in Mozambique’ IIED 
Publications, London, UK ; Cotula Lorenzo,  
vermeulen Sonia, leonard Rebeca and Keeley 
James 2009 ‘land Grab or Development Op-
portunity? Agricultural Investment and Inter-
national Land Deals in Africa’ IIED/FAO/IFAD, 
london/Rome;   Knight Rachael 2011, Statu-
tory recognition of customary land rights in 
Africa: An investigation into best practices for 
lawmaking and implementation. FAO Legisla-
tive Studies n° 105, fAO, Rome, Italy; Hanlon 
Joseph 2011a, ‘understanding land investment 
deals in Africa. Country report: Mozambique’ 
Oakland Institute, Oakland, California;   Fair-
bairn Madeleine 2013 ‘Indirect Dispossession: 
Domestic Power Imbalances and Foreign Ac-
cess to land in Mozambique’ in Development 
and Change Journal Special Issue: Governing the 
Global Land Grab: The Role of the State in the Rush 
for Land’ Volume 44, Issue 2.  

ics are confirmed by the two examples 
of land transactions briefly touched 
upon in this commentary: the land 
transfer from the community of 
Chirassicua (Province of Sofala) to the 
foreign company Tongatt (South Afri-
ca) for a sugarcane plantation and the 
land transaction between the commu-
nity of Mbonda (Manica) and Sunbio-
fuel Company (uK main shareholder) 
for the production of biodiesel.

The attraction of big commercial in-
vestments in agriculture continues 
to be the main strategy of all Afri-
can governments which are strug-
gling to find a balance between rural 
occupants’ rights and the need for 
large scale agricultural investments 
to modernize the rural sector and 
to reduce poverty. The case study of 
Mozambique briefly presented in this 
contribution is extremely emblematic 
in that sense. On one hand, the coun-
try is one of the areas where the com-
petition for land access is more acute.5 
Mozambique is in the “top 10 parade” 
of African countries “more grabbed” 
by national and foreign investors 
who are putting enormous pressure 
over the “empty land” of the country. 
On the other hand, Mozambique has 
been one pioneer on the continent for 
the application of the continuum of 
land rights approach6 and the recog-
nition of multiple tenure rights within 
the law, which is considered as one of 
the most progressive and inclusive 
land legal frameworks in Africa. 

The bundle of land rights and com-
munities’ tenure options in rural 
Mozambique 
During the Portuguese colonial peri-
od, land was allocated to settlers and 
Portuguese officials and only special 
reserves had been assigned to native 
and indigenous people. In 1975, when 
fRElIMO gained independence 
from Portuguese power, it suddenly 
adopted the principle of state land 
ownership and transformed settler 
properties and company plantations 
into state-run farms.  Finally, the GoM 

5     See Cotula et all, op. Cit. 2009. See 
also Klaus Deininger, Derek Byerlee 2011 ‘Ris-
ing Global Interest in Farmland. Can it Yield 
Sustainable and Equitable benefits?’ World 
Bank Publications, Washington 
6     See following paragraph for a brief 
explanation. 
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legally banned the role of custom-
ary leaders because traditional chiefs 
(regulos) were seen by fRElIMO as 
a vestige of the ex-colonial power. 
With the end of the 16 year civil war 
(1977-1992) between fRElIMO and 
RENAMO (Mozambican National 
Resistance), the GoM was then chal-
lenged by the urgency to peacefully 
redistribute all land abandoned after 
the conflict. 

Thanks to the creation of the “Ad 
Hoc Land Commission” in 1992, the 
GoM officially started its land reform 
process which culminated with the 
approval in 1997 of the new Mozam-
bique land law. This law is consid-
ered as one of the most progressive 
and protective legal frameworks on 
the African continent because it rec-
ognizes customary rights  to land 
and allows  the existence of multiple 
tenure options, ranging from infor-
mal land rights to formal titles on the 
basis of the so-called continuum of 
land rights.7  While land belongs to 
the State, which is the only full owner 
with the right of alienation, a land-
use right, called DuAT (Direito de uso 
e aproveitamento da terra (“Right to use 
and benefit from land”) is recognized 
as belonging to all land users, accord-
ing to three diverse tenure forms: 
customary group’s tenure (collective 
ownership), individual occupancy 
right and the leasehold (Tanner C. 
and Norfolk S. 2007; Hanlon J. 2011a; 
Knight R. 2011). Article 12 of the land 
law establishes that this DUAT right 
can be obtained in the following three 
situations: 

7     UN HABITAT 2008, Securing land 
rights for all. See the figure no. 1 at the end of 
the document.  The continuum of land rights.  In 
rural areas of developing countries, especially 
in Africa, land is still managed according to 
customary practices and under the core prin-
ciple of collective use and management. for 
this reason, individual titling and the “western 
idea” of private property of land may not be 
desirable or feasible to apply.  The continuum 
of land rights has been constructed following 
this recognition. The main idea is that rather 
than a narrow focus on individual land titling, 
a  range of possible forms of tenure can be de-
veloped along this  continuum,  from informal 
tenures (such as customary land rights and 
occupancy rights or the rights of possession) 
toward a more formal land right system (i.e. 
freehold rights or land titling), where each step 
in the process of securing the tenure can be for-
malized or not (uN Habitat 2008).

A) customary (traditional) occupa-
tion: by individual persons and/or by 
local communities, in accordance with 
local customary norms and practices; 
b) good faith occupation: by national 
persons who have been using the land 
for at least 10 years;
C) leasehold: granted after the evalu-
ation of an application submitted to 
the competent public authority8 by 
an individual or corporate person who 
requests an investment authoriza-
tion for commercial purposes  (grant 
up to 50-years and renewable until 99 
years). 

for the first two types of DuAT there 
is no obligation of formal certifica-
tion.  It is an option to register them 
through the process of land titling  9 
for individual occupants or through 
the process of delimitation10 for the 

8     For all areas falling outside of ur-
banisation  plans, the size of the landholding 
determines the   authorising body: provincial 
authorities approve  DuATs < 1000 ha; the Min-
ister of Agriculture and  fisheries approves 
DUATs for 1000 to 10 000 ha;  and the Council of 
Ministers must approve for land  areas greater 
than 10 000 ha.  See German laura,  Schoneveld 
George and Esther Mwangi 2011 “Processes 
of large-Scale land Acquisition by Investors: 
Case Studies from Sub-Saharan Africa”, Land 
Deal Politics Initiative. Page: 14. 
9     The land title is necessary for catego-
ry C of the DuAT and it is intended for inves-
tors (small and large scale). Anyone who wants 
a title document needs first to make a compul-
sory consultation with the local community 
affected and then to “demarcate” the  land, 
which means setting out the boundary with 
GPS equipment and putting marker posts in 
the ground in order to establish the exact bor-
ders and which land is “free for investment”. 
If all these procedures are respected and the 
business plan is realized within the two years 
of provisional exploitation, the competent au-
thority then awards the final título do DUAT to 
the investor.  The final titulo do DuAT isvalid 
for 50 years and renewable up to 99 years. See 
Hanlon Joseph 2011b ‘land Moves up to the 
Political Agenda’, CIP and AWEPA , Mozam-
bique Political Process Bulletin, issue 48, p.3.
10     According to De Wit et all, (2009: 21) 
delimitation is defined as ‘a process of community 
́self-identification ́, in spatial and socio-economic 
terms.” Following this participatory process, ‘Lo-
cal people who live in a village or group of villages 
show a field team where their borders with neighbor-
ing communities are located.  Along the way they 
prove their DUAT acquired by occupation. All this 
information is then transferred to official records 
and maps, and a certificate of delimitation is issued’.  
This process has a double goal:  • it proves the 
right acquired by occupation, not just by look-
ing at actual physical use, but by also consider-
ing several sociological and cultural variables • 
it establishes the limits of the right by reference 
to specific systems that integrate and manage 
the shifting patterns of local land use (used and 

community. On the contrary, inves-
tors (category C) are obliged to of-
ficially title their land and to make 
a compulsory consultation with the 
local community affected by the land 
transaction. While rural occupants 
and communities are in principle free 
to maintain their pre-existing rights 
without needing to formalize them, 
the land law encourages, whenever 
possible, the delimitation of land by 
communities and the adoption of the 
so-called ‘open border’ approach, 
which allows the entry of “outsiders”   
(after the compulsory consultation) 
within the community borders to do  
business (Wb/fAO, 2010)11. This mod-
el has also been conceived as a way 
to control and to reduce any even-
tual “predatory behavior” of external 
actors (companies first of all) over 
community land parcels. However,  
evidence concerning land deals of the 
last 10 years show clearly  how the 
openness of community land to inves-
tors  has led very often to  a  ““no ob-
jection” transfer of land from the commu-
nity to the company” (Tanner, 2002) and 
to an unclear process  of community-
investor partnership where investors 
usually gain most, if not everything.

Land transfer and community-
investor deals:  evidence from the 
field
As touched on in the previous para-
graph, while the Mozambique land 
law recognizes individual farmers’ 
rights (essentially the category b of 
DuAT)12, the practice of land transac-
tion is quite concentrated on the rela-
tionship between community and in-
vestors (category A and C) and on the 
challenges derived from the land deal 
process, which is more than often bi-
ased towards the investors’ interests. 
To understand this dynamic, we must 
examine the analysis of several stud-
ies which investigate the magnitude 
and impact of commercial land deals 

unused rights are included) See De Wit et all, 
2009: 17. 
11     WB/FAO 2010, Community Land 
Delimitation and local Development. Wb/fAO 
Policy Note. Maputo, Mozambique.
12     Although initiative of individual 
“subsistence farmers” titling is promoted by 
some donors (for example the uS Millennium 
Challenge Account), this process is essentially 
applicable to urban and peri-urban DUATs for-
malization, while only 6000 rural farmers have 
obtained their DuAT certificate up to now. See 
Carrillho and Norfolk.2013, op. Cit. 
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in Mozambique13, and consider two 
main points: 1) the real tenure options 
for the community and 2) the concrete 
implications of the land transfer.  

looking at the first point, the law 
recognizes a collective DuAT to the 
community who essentially has three 
main tenure options at its disposal. 
In the first option, the community 
can decide to not formally delimit its 
land. Theoretically, the community 
has its DUAT protected by law but, 
practically, it is still considered as idle 
land available for exploitation by out-
siders. In the second option, the com-
munity decides to formally delimit 
its land and to refuse transferring its 
land to the investor. This refusal has 
rarely happened until now, due to 
the attractive but unwritten promises 
of compensation made by the inves-
tor to local land-users. Finally, as the 
third option, also related to the two 
examples already presented, the com-
munity delimits its land and it accepts 
to ‘give it’ to the investor, according 
to the co-titling principle of collective 
decision for the land transfer; in real-
ity, this is rarely respected both by the 
investor and by the most powerful 
community members.   

One example is the community of 
Chirassicua, Sofala, who had a de-
limitation certificate since 2007 and 
should have taken the decision to 
transfer its land to the sugar com-
pany (Tonghatt) with the consent of 
all community members. However, 
several witnesses (the local NGO 
ORAM, community members, etc.) 
interviewed by the author of this 
commentary, declared that the deal 
with the investor and the consultation 
process have not been participatory 
but instead  biased by the vision of 
local leaders and the most powerful 
actors within and outside the commu-
nity (local public institutions).  In the 
community of Mbonda (Manica), the 
process of “collective DuAT” transfer 
to Sunbiofuel Company for the instal-
lation of a large-scale jatropha plan-
tation (biodiesel) was undermined 
by several competing claims within 
the same community (promises of 
outgrowing production and jobs for 
some and not for others). Moreover, 

13     See footnote number 4. 

customary leaders have played a huge 
role in accelerating the process of land 
transfer to the investor, in exchange 
for personal gains, as some excluded 
community members’ claim. 

As for the concrete implications of the 
land transfer, it is worth mentioning 
that apart from the applicable com-
pensation scheme when community 
members are displaced from their 
land, the National investment guidelines 
for agricultural development14 also en-
courage companies to define within 
their business plan some aspects of  
corporate social responsibility.  These 
suggestions call for two main safe-
guard elements when the investor 
prepares its business plan. first (safe-
guard a), the investor should clearly 
consider the provision of social struc-
tures (schools, hospitals, etc.) to be 
constructed for  the community in a 
reasonable time. Second (safeguard 
b), the business plan should define 
clearly the business model to be put 
in place and the eventual production 
incentives for local users. 

These guidelines, which are not 
binding, have a very poor impact on 
companies’ concrete behaviours. for 
example, concerning the social in-
frastructures (a), construction of the 
school and hospital have been de-
layed (up to 2 years) in both land deal 
cases mentioned here. Companies, 
however, stated that their intentions 
were to complete the work and to in-
tervene on other infrastructure issues 
(roads, etc.) Conversely, in relation to 
the creation of an eventual produc-
tion partnership with the community 
(safeguard b), Tongaat Area Manager 
(the sugar plantation) declared at the 
time of the interview that the compa-
ny was not intending to invest in small 
farming. In fact, it just hired some 
temporary workers for the clearing of 
sugar plants during ‘harvesting,’ com-

14     This is a document produced by CE-
PAGRI (Centro de Promoção da Agricultura) 
and issued  at the beginning of 2012 in order 
to help  investors to create  their business plans 
which must be submitted to the competent 
authority before starting the production. It is  
however  a non binding document and there 
is no formal  mechanism to consider the most 
important livelihood necessities of the com-
munity targeted for the investment (especially 
the pre-existent food production system) and to 
ensure that all the procedures suggested  in the 
guidelines will be respected.  

pensating these peasants with even 
less than the minimum national wage, 
according to the declaration of some 
community members. As for Sunbio-
fuel plantation (jatropha production), 
some community members said  that 
the company had promised the instal-
lation of small outgrowing schemes 
of jatropha production, while other 
community members said that the en-
terprise had just guaranteed tempo-
rary jobs on jatropha fields. In reality, 
when interviewed by this author, the 
Sunbiofuel manager spoke about the 
intention of entering into a produc-
tion partnership with local users but 
only at a later stage (not defined) and 
only on a medium-large size basis 
(not for small farmers’ outgrowing). 

“Legal theory” VS “economic prac-
tice”: commercial agriculture as the 
main agrarian narrative  
The debate around the “land issue” 
in Mozambique is a national priority 
since the peace agreement after the 
long civil war, which ended in 1992. 
For this reason, a National Land Con-
sultative forum (fCT) has been cre-
ated in order to monitor the advance-
ment of the land agenda and to find 
common answers to the multiple re-
quests of diverse rural stakeholders.  

Looking at the general challenge of 
the “land strategy,” it can be said that 
the majority of public officers and 
also some bilateral donors follow the 
“double strategy” of the GoM which 
struggles to find a balance between 
the land claims of rural occupants 
and the growing investment interest 
of bilateral and multinationals actors. 
While there is a theoretical commit-
ment to integrate the poorest land 
right-holders (individual occupants 
and communities) within the national 
agricultural system, a deep confu-
sion and concern still exists on how 
(and if it is even possible) to promote 
this win-win solution, which would 
develop large-scale plantations and 
commercial agriculture while also 
protecting the land rights of subsist-
ence farmers and rural communities.   

On the one hand, the government pro-
motes agricultural national corridors 
by looking at the integration of indi-
vidual small farmers within the value 
chain and thus considering them as 
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potential entrepreneurs in the sys-
tem.15 At the same time, to construct 
these corridors, the government also 
supports big resettlement and com-
pensation programs developed by 
some ‘donors’ (the World bank, the 
African Development bank, etc.) for 
those communities falling within the 
area that has to be evacuated to build  
all necessary  infrastructures. 

On the other hand, and outside these 
national blocks (corridors), the gov-
ernment pushes for the promotion 
of community-investor partnerships 
to create a business environment for 
investors and to limit the opposition 
of the local population. Indeed, three 
years ago communities had even been 
accused by some government offi-
cials to have grabbed land the most 
(because of growing requests to de-
limit community land). Now, these 
communities are definitively seen as 
actors who are impossible to underes-
timate and with whom it is necessary 
to find a compromise in order to de-
velop the so-called win-win solution 
to agricultural development. 

However, even after 15 years of land 
law implementation, there is still no 
clear understanding  (and engage-
ment) on how to define a better busi-
ness environment for all stakeholders, 
not only for investors.  In this scenario, 
which is essentially “biased” towards 
big commercial actors, communities 
are rarely able to “block investments” 
if land deals are considered not bene-
ficial for their members. Additionally, 
the government’s capacity to facilitate 
a more equal benefit-sharing agree-
ment during these transactions is of-
ten minimal and driven by power. 

The most recent land Consultative 
forum in May 2013 seems to have 
opened a path towards a more trans-
parent process of land deals between 
community and investors. In fact, 
during this last meeting, the actors 
involved in the national debate have 
approved the long awaited guidelines 
for ‘improved tenure security and 

15     Currently, there are more than 
500,000 smallholders engaged in contract farm-
ing arrangements but all are outside this cor-
ridor scheme (Carrilho and Norfolk, op. Cit, 
2013: 5). 

community-investor partnership,’16 
which should improve control over 
companies behaviour and business 
models. 

To conclude, for the GoM to equitably 
and effectively implement its “ad-
vanced land tenure regime,” the fol-
lowing recommendations should be 
taken into account: 

a)  Carry on land rights formalization 
on a context-specific basis (registra-
tion is not always essential).
b)  Augment land rights awareness 
for rural actors in regards to their 
rights and the remedies to protect 
them.
c)  Improve the capacity building of 
local institutions so as to reduce wide-
spread corruption in land deals. 
d)  Create a system for monitoring 
the consultation process and in gen-
eral, investors’ behaviour.
e)  Clarify the way the land tenure 
and land development model are in-
tegrated into the general agricultural 
strategy. 
f)  Redefine the division of labour 
among different “implementers,” es-
pecially donors, of the land law and 
land policy agenda in Mozambique.  
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